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relative to obscenity and the protection of minors. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Seven

An Act relative to obscenity and the protection of minors.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Sections four A and four Bof chapter two
2 hundred and seventy-two ofthe General Laws are hereby repealed.

1 SECTION 2. Sections twenty-eight, twenty-eight C, twenty-
-2 eight D, twenty-eight E, twenty-eight F, twenty-eight G, twenty-
-3 eight H, twenty-eight I, twenty-nine, twenty-nine A, twenty-nine
4 B, thirty, thirty D, thirty-one and thirty-two of chapter two
5 hundred and seventy-two of the General Laws are hereby repealed.

1 SECTIONS. Section 53 ofchapter 272 ofthe General Laws, as
2 appearing in the 1984 Official Edition, is hereby amended by
3 striking out in line 6 the words “and persons guilty of indecent
4 exposure”.

1 SECTION 4. Chapter 272 of the General Laws is hereby
2 amended by inserting after section 103 the following fifteen
3 sections:
4 Section 104. (a) It shall be unlawful for any person, firm or
5 corporation to intentionally disseminate obscenity. A person, firm
6 or corporation disseminates obscenity within the meaning of sec-
-7 tion one hundred and four through one hundred and eighteen if he
8 or it:
9 (1) Sells, delivers or provides or offers or agrees to sell, deliver or

10 provide any obscene writing, picture, record or other representa-
-1 ] tion or embodiment of the obscene; or
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12 (2) Presents or directs an obscene plan, dance or other perfor-
-13 mance or participates directly in that portion thereof which makes
14 it obscene; or
15 (3) Publishes, exhibits or otherwise makes available anything
16 obscene; or
17 (4) Exhibits, presents, rents, sells, delivers or provides; or offers
1 g or agrees to exhibit, present, rent or to provide: any obscene still or
19 motion picture, film, filmstrip, or projection slide, or sound
20 recording, sound tape, or sound track, or any matter or material of
21 whatever form which is a representation, embodiment, perfor-
-22 mance, or publication of the obscene.
23 (b) For purposes of said section any material is obscene if:
24 (1) The material depicts or describes in a patently offensive way
25 sexual conduct specifically defined by subsection (c) of this sec-
-26 tion; and
27 (2) The average person applying contemporary community
28 standards relating to the depiction or description of sexual matters
29 would find that the material taken as a whole appeals to the
30 prurient interest in sex; and
31 (3) The material lacks serious literary, artistic, political, or
32 scientific value; and
33 (4) The material as used is not protected or privileged underthe
34 Constitution of the United Stales or the Constitution of the
35 Commonwealth.
36 (c) As used in said sections, “sexual conduct” means:
37 (I) Vaginal, anal, or oral intercourse, whether actual or simu-
-38 lated, normal or perverted; or
39 (2) Masturbation, excretory functions, or lewd exhibition of
40 uncovered genitals; or
41 (3) An act or condition that depicts torture, physical restraint
42 by being fettered or bound, or flagellation of or by a nude person
43 or a person clad in undergarments or in revealing or bizarre
44 costume.
45 (d) Obscenity shall be judged with reference to ordinary adults
46 except that it shall be judged with reference to children or other
47 especially susceptible audiences if it appears from the character of
48 the material or the circumstances of its dissemination to be espe-
-49 cially designed for or directed to such children or audiences.
50 (e) It shall be unlawful for any person, firm or corporation to
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51 knowingly and intentionally create, buy, procure or possess
52 obscene material with the purpose and intent of disseminating it
53 unlawfully.
54 (f) It shall be unlawful for a person, firm or corporation to
55 advertise or otherwise promote the sale of material represented or
56 held out by said person, firm or corporation, as obscene.
57 (g) Violators of this section shall be punished by imprisonment
58 in the state prison for not more than five years or in a jail or house
59 of correction for not more than two and one-half years or by a fine
60 of not less than one thousand nor more than ten thousand dollars
61 for the first offense, not less than five thousand nor more than
62 twenty thousand dollars for the second offense, or not less than ten
63 thousand nor more than thirty thousand dollars for the third and
64 subsequent offenses, or by both such fine and imprisonment.
65 (h) Obscene material disseminated, procured, or promoted in
66 violation of this section is contraband.
67 Section 105. No person, firm or corporation shall, as a condi-
-68 tion to any sale, allocation, consignment or delivery for resale of
69 any paper, magazine, book, periodical or publication require that
70 the purchaser or consignee receive for resale any other article,
71 book, or publication which is obscene within the meaning of
72 section one hundred and four, nor shall any person, firm or
73 corporation deny or threaten to deny any franchise or impose or
74 threaten to impose any penalty, financial or otherwise, by reason
75 of the failure or refusal of any person to accept such articles, books
76 or publications, or by reason of the return thereof. Violations of
77 this section shall be punished by imprisonment in ajail or house of
78 correction for not more than one year or by a fine of not more than
79 one thousand dollars or both.
80 Section 106. Every person who knowingly;
81 (1) Photographs himself or any other person, for purposes of
82 preparing an obscene film, photograph, negative, slide or motion
83 picture for the purpose of dissemination; or
84 (2) Models, poses, acts, or otherwise assists in the preparation
85 of any obscene film, photograph, negative, slide or motion picture
86 for the purpose of dissemination shall be punished by imprison-
-87 ment in ajail or house of correction for not more than one year or
88 by a fine of not more than one thousand dollars or both.
89 Section 107. Every person eighteen years of age or older who
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intentionally, in any manner, hires, employs, uses or permits any
minor under the age ofsixteen years to do or assist in doing any act
or thing constituting an offense under sections one hundred and
four through one hundred and eighteen and involving any mate-
rial, act or thing he knows or reasonably should know to be
obscene within the meaning of section one hundred and four shall
be punished by imprisonment in the state prison for a term of not
less than ten nor more than twenty years or by a fine of not less
than ten thousand dollars nor more than fifty thousand or by both
such fine and imprisonment.

90
91
92
93
94
95

96

97
98
99

Section 108. Every person eighteen years of age of olderknow-
ingly disseminates to any minor under the age of sixteen years any
material which he knows or reasonably should know to be obscene
within the meaning of section one hundred and four shall be
punished by imprisonment in the state prison for a term of not less
than ten years nor more than twenty years or by a fine of not less
than ten thousand dollars nor more than fifty thousand dollars or
by both such fine and imprisonment.

100
101
102
103
104
105
106
107

Section 109. Every person eighteen years of age of older who
knowingly disseminate to any minor under the age of thirteen
years any material which he knows or reasonably should know to
be obscene within the meaning of section one hundred and four
shall be punished by imprisonment in the state prison for a term of
not less than twenty years nor more than forty years or by a fine of
not less than twenty thousand dollars nor more than one hundred
thousand dollars or by both such fine and imprisonment.

108
109
1 10
111
1 12

13
I 14
115

Section 110. Any person who shall willfully expose the private
parts ofhis or her person in any public place and in the presence of
any other person or persons, of the opposite sex, or aids or abets in
any such act, or who procures another to perform such act; or any
person, who as owner, manager, lessee, director, promoter or
agent, or in any other capacity knowingly hires, leases or permits
the land, building, or premises of which he is owner, lessee or
tenant, or over which he has control, to be used for purposes of any
such act, shall be punished by imprisonment in a jail or house of
correction for not more than six months or by a fine of not more
than five hundred dollars or both.

16
117
118

I 19
120

21
n

123
124

126
Section 111. As used in sections one hundred and eleven

through one hundred and eighteen inclusive the following terms
shall have the following meanings;

?x
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(1) Harmful to Minors. That quality of any material or perfor-
mance that depicts sexually explicit nudity or sexual activity and
that, taken as a whole, has the following characteristics:

130
131
132

a. The average adult person applying contemporary commun-
ity standards would find that the material or performance has a
predominant tendency to appeal to a prurient interest ofminors in
sex; and

133
134
135
136

b. The average adult person applying contemporary commun-
ity standards would find that the depiction of sexually explicit
nudity or sexual activity in the material or performance is patently
offensive to prevailing standards in the adult community concern-
ing what is suitable for minors; and

137
138
139
140
141

c. The material or performance lacks serious literary, artistic,
political, or scientific value for minors.

142
143

(2) Material. Pictures, drawings, video recordings, films or
other visual depictions or representations but not material consist-
ing entirely of written words.

144
145
146

(3) Minor. An individual who is less than 18 years old and is not
married or judicially emancipated.

147
148

(4) Prostitution. Engaging or offering to engage in sexual activ-
ity with or for another in exchange for anything of value.

149
150

(5) Sexual Activity. Any of the following acts:151
a. Masturbation, whether done alone or with another human or

an animal.
152
153

b. Vaginal, anal, or oral intercourse, whether done with
another human or with an animal.

154
155

c. Touching, in an act of apparent sexual stimulation or sexual
abuse, of the clothed or unclothed genitals, pubic area, or buttocks
of another person or the clothed or unclothed breasts of a human
female.

156
157
158
159

d. An act or condition that depicts torture, physical restraint by
being fettered or bound, or flagellation of or by a person clad in
undergarments or in revealing or bizarre costume.

160
161
162

e. Excretory functions.163
f. The insertion of any part of a person’s body, other than the

male sexual organ, or of any object into another person’s anus or
vagina, except when done as part of a recognized medical
procedure.

164
165
166
167

(6) Sexually Explicit Nudity. The showing of168
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169 a. Uncovered, or less than opaquely covered, human genitals,
0 pubic area, or buttocks, or the nipple or any portion of the areola

171 of the human female breast; or
72 b. Covered human male genitals in a discernably turgid state

173 Section 112. A person commits the offense of displaying mate-
174 rial that is harmful to minors if, having custody, control, or
175 supervision of a commercial establishment and knowing the char-
176 acter or content of the material, he displays material that is harra-
177 ful to minors at that establishment so that it is open to view by
178 minors as part ofthe invited general public. Material is not consid-
179 ered displayed under this section if the material is placed behind
180 “blinder racks” that cover the lower two-thirds of the material, is
181 wrapped, is placed behind the counter, or is otherwise covered or
182 located so that theportion that is harmful to minors is not open to
83 the view of minors

\ violation of this section shall be punished by imprisonment in
185 a jail or house of correction for not more than six months and a
86 fine of five hundred dollars for each days violation
187 Section 113. A person commits the offense of disseminating
188 harmful material to minors if, with or without consideration and
189 knowing the character or content of the material, he:
190 (1) Sells, furnishes, presents, or distributes to a minor material
191 that is harmful to minors; or
92 (2) Allows a minor to review or peruse material that is harmful
193 to minors
194 (b) Exhibiting Harmful Performance. A person commits the
195 offense of exhibiting a harmful performance to a minor if, with or
196 without consideration and knowing the character or content of the
197 performance, he allows a minor to view a live performance that is
198 harmful to minors
199 (c) Defenses. Except as provided in subdivision (3), mistake of

200 age is not a defense to a prosecution under this section. It is an
201 affirmative defense to a prosecution under this section that:
202 (1) The defendant was a parent or legal guardian of the minor.
203 (2) The defendant was a school, church, museum, public
204 library, governmental agency, medical clinic, or hospital carrying
205 out its legitimate function; or an employee or agent of such an
206 organization acting in that capacity and carrying out a legitimate
207 duty of his employment.
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(3) Before disseminating or exhibiting the harmful material or
performance, the defendant requested and received a driver’s
license, student identification card, or other official governmental
or educational identification card or paper indicating that the
minor to whom the material or performance was disseminated or
exhibited was at least 18 years old, and the defendant reasonably
believed the minor was at least 18 years old.

208
209
210
211
212
213
214

(4) The disssemination was made with the prior consent of a
parent or guardian of the recipient.

215
216

Violations of this section shall be punished by imprisonment in a
jail or house of correction for not more than two years or by a fine
of not more than one thousand dollars.

217
218
219

Section 114. (a) A person commits the offense of first degree
sexual exploitation of a minor if, knowing the character or content
of the material or performance, he;

220
221
777

(1) Uses, employs, induces, coerces, encourages, or facilitates a
minor to engage in or assist others to engage in sexual activity for a
live performance or for the purpose of producing material that
contains a visual representation depicting this activity; or

223

224
225
226

(2) Permits a minor under his custody or control to engage in
sexual activity for a live performance or for the purpose of produc-
ing material that contains a visual representation depicting this
activity; or

227
228
229
230

(3) Transports or finances the transportation of a minor
through or across the commonwealth with the intent that the
minor engage in sexual activity for a live performance or for the
purpose of producing material that contains a visual representa-
tion depicting this activity; or

231
232
233
234
235

(4) Records, photographs, films, develops, or duplicates for
sale or pecuniary gain material that contains a visual representa-
tion depicting a minor engaged in sexual activity.

236
237
238

(b) Inference. In a prosecution under this section, the trier of
fact may infer that a participant in sexual activity whose material
through its title, text, visual representations, or otherwise repre-
sents or depicts as a minor is a minor.

239
240
241
242

(c) Mistake of Age. Mistake of age is not a defense to a prosecu-
tion under this section.

243
244

A violation of this section shall be punished by imprisonment in
the state prison for not less than six years, provided, however, no

245
246
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such sentence shall be reduced to less than three years. The sen-
tencing judge shall not suspend the sentence and shall not place the
person sentenced on probation. Sentences imposed pursuant to
this section shall run consecutively with and shall commence at the
expiration of any other sentence being served by the person
sentenced.

247
248
249
250
251

">5

(a) Offense. A person commits the offense of second degree
sexual exploitation ofa minor if, knowing the character or content
of the material, he:

254

256
(1) Records, photographs, films, develops, or duplicates mate-

rial that contains a visual representation of a minor engaged in
sexual activity; or

757

258
259

(2) Distributes, transports, exhibits, receives, sells, purchases,
exchanges, or solicits material that contains a visual representa-
tion of a minor engaged in sexual activity.

260
261
262

(b) Inference. In a prosecution under this section, the trier of
fact may infer that a participant in sexual activity whose material
through its title, text, visual representations, or otherwise repre-
sents or depicts as a minor is a minor.

263
264
265
266

(c) Mistake of Age. Mistake of age is not a defense to a prosecu-
tion under this section.

267
268

Violations of this section shall be punished by imprisonment in
the state prison for not less than four years, provided, however, no
sentence shall be reduced to less than two years. The sentencing
judge may not suspend the sentence and may not place the person
sentenced on probation. Sentences imposed pursuant to this sec-
tion shall run consecutively with and shall commence at the expi-
ration of any other sentence being served by the person sentenced.

269
270
271
11l

in

4
s

Section 116. Promoting Prostitution of a Minor276
(a) Offense. A person commits the offense of promoting prosti-

tution of a minor if he knowingly:
ii

278
(1) Entices, forces, encourages, or otherwise facilitates a minor

to participate in prostitution; or
279

280
(2) Supervises, supports, advises, or protects the prostitution of

or by a minor.
281
2X2

(b) Mistake of Age. Mistake of age is not adefense to a prosecu-
tion under this section.

283
284

Violations of this section shall be punished by imprisonment in2XS

Section I 15



HOUSE - No. 3431987] 9

the state prison for not less than six years, provided, however, no
sentence shall be reduced to less than three years. The sentencing
judge may not suspend the sentence and may not place the person
sentenced on probation. Sentences imposed pursuant to this sec-
tion shall run consecutively with and shall commence at the expira-
tion of any other sentence being served by the person sentenced.

286
287
288
289
290
291
292

(a) Offense. A person commits the offense of participating in
the prostitution of a minor ifhe is not a minor and he patronizes a
minor prostitute. As used in this section, “patronizing a minor
prostitute” means;

293
294
295
296

(1) Soliciting or requesting a minor to participate in prostitu-297
298 tion;

(2) Paying or agreeing to pay a minor, either directly or through
the minor’s agent, to participate in prostitution; or

299
300

(3) Paying a minor, or the minor’s agent, for having partici-
pated in prostitution, pursuant to a prior agreement.

301
302

(b) Mistake of Age. Mistake of age is not a defense to a prosecu-
tion under this section.

303
304

A violationof this section shall be punished by imprisonment in
the state prison for not less than four years, provided, however, no
sentence shall be reduced to less than two years. The sentencing
judge may not suspend the sentence and may not place the person
sentenced on probation. Sentences imposed pursuant to this sec-
tion shall run consecutively and shall commence at the expiration
of any other sentence being served by the person sentenced.

305
306
307
308
309
310
311

Section 118. A search warrant or criminal action for aviolation
of sections one hundred and four through one hundred and six,
inclusive, shall be issued only upon the request of a prosecutor.

312
313
314

This Document Has Been Printed On 100% Recycled Paper

Section 117.




