
HOUSE No. 1108
By Miss Howe of Somerville, petition of Marie E. Howe relative to

further defining the warranty provisions in the sale of used motor
vehicles. Commerce and Labor.

tEfje CommontocalH) of 4Ha*e(acfju«etts!

In the Year One Thousand Nine Hundred and Eighty-Seven.

An Act further defining the warranty provisions in the sale of
USED MOTOR VEHICLES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 90 of the General Laws is hereby
2 amended by inserting after section 7N the following section:
3 Section 7Nf. (1) (A) For the purposes of this section the
4 following terms shall have the meanings specified in section 7N'/£
5 of Chapter 90: “Consumer”, “Motor vehicle” or “vehicle”.
6 (B) For the purposes of this section the following terms shall
7 have the following meanings;
8 (i) “Business day” means Monday through Friday, except for
9 any state or national holidays.

10 (ii) “Dealer” means any person who is engaged in the business
11 of selling, offering for sale, or negotiating the retail sale of motor
12 vehicles or selling motor vehicles as broker or agent for another
13 and includes the officers, agents and employees of such person
14 and any combination or association of dealers. A person shall be
15 deemed to be “in the business of selling” motor vehicles if s/he
16 sells more than three motor vehicles in the preceding twelve
17 months.
18 (iii) “Private seller” means any person who is not a dealer and
19 who offers to sell or sells a used motor vehicle to a consumer.
20 (iv) “Purchase price” means the total of all payments made for
21 the purchase of a vehicle, including but not limited to any finance
22 charges, sales tax, registration fees, payments made for credit life.
23 health, and damage insurance, and collision and related
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24 comprehensive insurance coverages and service contracts, and
25 including the value of a trade-in.
26 (v) “Repurchase price” means the “purchase price” as defined
27 above, plus any consequential or incidental damages, including
28 but not limited to the costs of towing reasonably incurred to
29 obtain required repairs or to return the vehicle to the dealer under
30 this section, and the reasonable costs of obtaining alternative
31 transportation during any period in which the dealer is in violation
32 of any obligation created by this section.
33 (vi) “Used motor vehicle” or “used vehicle” means any vehicle
34 driven more than the limited use necessary in moving or road
35 testing a new vehicle prior to delivery to a consumer, including
36 a demonstrator vehicle, except that it shall not include auto
37 homes, vehicles built primarily for off road use, or motorcycles.
38 (2) (A) No used motor vehicle shall be sold in the common-
-39 wealth by a dealer to a consumer unless accompanied by an
40 express written warranty covering the full cost of both parts and
41 labor necessary to repair any defect or malfunction, or any
42 combination of defects of malfunctions, that impairs the vehicle’s
43 safety or use or reduces its retail market value by more than ten
44 percent of its purchase price. Defects or malfunctions that affect
45 only appearance shall not be deemed to impair safety, use, or
46 market value for the purpose of this section.
47 (B) The express warranties required by this section shall be of
48 the following durations:
49 (i) For a used motor vehicle which, at the time of sale, has
50 travelled less than 25,000 miles, 120 days or 5,000 miles, whichever
51 comes first. This 120 day or 5,000 mile warranty is in addition
52 to any rights the consumer may have under G.L. c.9o,§7N'/i;
53 (ii) For a used motor vehicle which, at the time of sale, has
54 travelled 25,000 miles or more, but less than 50,000 miles, 90 days
55 or 3,750 miles, whichever comes first;
56 (iii) For a used motor vehicle which, at the time of sale, has
57 travelled 50,000 miles or more, but less than 75,000 miles, 60 days
58 or 2,500 miles, whichever comes first;
59 (iv) For a used motor vehicle which, at the time of sale, has
60 travelled 75,000 miles or more but less than 150,000 miles, 30 days
61 or 1,250 miles, whichever comes first;
62 (v) If the vehicle’s true mileage is unknown, then the warranty
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63 period shall be determined by the vehicle’s age. A used motor
64 vehicle shall have a subsection (i) warranty if it is three years old
65 or less; a subsection (ii) warranty if it is more than three, but less
66 than five years old; a subsection (iii) warranty if it is more than
67 five, but less than seven years old; and a subsection (iv) warranty
68 if it is more than seven years old. A vehicle’s age shall be
69 determined by subtracting its model year from the year in which
70 the warranty holder purchased it.
71 (C) The warranty periods established by this section shall be
72 tolled during any period in which the vehicle is out of service as
73 a result of any repair attempt pursuant to any warranty created
74 by this section. The applicable warranty period shall be extended
75 thirty days from the date of completion of any repair required
76 by this section as to the defect or malfunction repaired if the
77 warranty would otherwise have expired during that period.
78 (3) (A) A dealer may repair, within the meaning of this section,
79 either by performing the repair himself or by arranging and
80 making payment for prompt repair by another.
81 (i) A consumer shall return a vehicle for repair under this
82 section by presenting it to the dealer no later than five business
83 days after the expiration of the applicable warranty period and
84 informing him of the defect or malfunction complained of. This
85 five-day period shall be tolled during any time period in which
86 the consumer has notified the dealer of the defect or malfunction
87 but cannot reasonably present the vehicle to the dealer; for
88 example, if the vehicle is inoperable and the dealer refuses to pay
89 the charge to tow it to the dealership. The dealer shall immediately
90 accept return of the vehicle when it is so presented. The vehicle
91 shall be deemed out of service beginning the day it is so presented,
92 notwithstanding any dealer’s failure to accept its return on that
93 day.
94 When the vehicle is returned to the consumer after repair, the

, 95 dealer shall provide the consumer with a service receipt describing
96 (a) the defect or malfunction complained of, (b) the work
97 performed in an attempt to correct such defect or malfunction and
98 the identity of the repairer if it is not the dealer, and (c) the parts
99 replaced in performing such work. If the dealer seeks to toll the
100 ten business day period for the time necessary parts were not in
101 his possession he shall attach to each service receipt provided to



HOUSE - No. 1108 (January4

102 a consumer for work performed pursuant to this section’s
warranties copies of such order forms, invoices, receipts or other
evidence of a parts order and its receipt as will show his
compliance with this subparagraph.

103
104
105

(ii) If the dealer fails to repair the same malfunction or defect
within three attempts, or if the vehicle is out of service for more
than a cumulative total of ten business days after the consumer
has returned it to the dealer for repair of the same or any
combination of defects or malfunctions, then the consumer shall
have the option of presenting to the dealer for prompt payment
or reimbursement either (a) a repair shop’s bona fide estimate of
the anticipated cost of repairing such defect, malfunction or
combination thereof, or (b) a paid bill from a repair shop for the
actual cost of such repairs. The consumer shall mail or deliver
a copy of such estimate or bill to the dealer. Within fourteen days
of receiving the bill or estimate, the dealer shall either pay the
consumer the amount of the bill or estimate or shall mail a written
settlement offer to the consumer stating in detail the reasons why
the dealer’s settlement offer is less than the full amount of the
repair bill or estimate.

106
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114
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I 16
1 17
I 18
1 19
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A vehicle shall not be considered out of service for purposes
of the ten business day period described in this subparagraph for
any day in which a part necessary to repair a defect or malfunction
complained of is not in the dealer’s possession, providing that the
dealer has ordered the part by reasonable means on the same day
on which he knew or should have known that the part was
necessary, except that in no event shall a part’s unavailability
operate to toll the ten business day period for more than fourteen
days. The applicable warranty period shall be extended by the
number of days a part is unavailable.

122
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(iii) Any consumer aggrieved under this section may bring an
action in the district court, including a small claims action
pursuant to c. 218, §2l, or the superior court by way of original
complaint, counterclaim, crossclaim or third party action, for
damages. In any such action the dealer may file the above
settlement offer and thereby limit any recovery to no more than
the settlement offered if the court finds that such offer was

132

34
ns
136

reasonable in light of the circumstances. In all other cases, if the
court finds for the consumer it shall award two times the140
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consumer’s actual damages, including incidental and consequen-
tial damages, as well as reasonable attorney’s fees and costs.

141
142

(iv) Evidence of the dealer’s failure to comply with the
requirements of Section (3)(A)(ii) shall constitute prima facie
evidence of a violation of this section.

143
144
145

(v) At any time within the applicable warranty period the dealer
shall have the option of repurchasing a used vehicle and refunding
the full repurchase price, as defined in subsection 1 (B), less a
reasonable allowance for use.

146
147
148
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A reasonable allowance for use may be taken only in the case
of a used motor vehicle which, at the time of sale, had travelled
less than 75,000 miles. A reasonable allowance for use shall be
calculated by multiplying the vehicle’s purchase price by a fraction
having as its denominator the difference between 150,000 and the
mileage indicated on the odometer at the time of sale, and as its
numerator the number of miles the vehicle travelled prior to the
dealer’s repurchase. If the vehicle’s true mileage was unknown at
the time of sale then a reasonable allowance for use shall be ten
cents for each mile the vehicle travelled between its sale and the
dealer’s repurchase.

150
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The consumer shall execute all necessary documents and
otherwise cooperate with the dealer to clear the title and discharge
all liens and encumbrances on the repurchased vehicle. Dealer
may first use all or any part of the repurchase price refund to pay
or otherwise satisfy outstanding liens and encumbrances on the
repurchased vehicle. If the repurchase price is insufficient to
satisfy or otherwise pay or discharge any such lien or encumbrance
in favor of a lender the dealer did not recommend or does not
engage in a regular course of dealing with then the dealer shall
either notify the consumer in writing of the amount and nature
of the deficiency or he shall rescind his offer to repurchase the
vehicle. Within fourteen days of receiving such notice, the
consumer shall assume and pay such deficiency up to a maximum
of ten percent of the purchase price as defined in subsection 1 (B).
The consumer shall not be liable for any portion of such deficiency
which exceeds ten percent of the purchase price. If the dealer did
recommend or had a course of dealing with the lender in question,
then he may not request the consumer to repay the deficiency in
such a case, the dealer shall either pay the deficiency and
repurchase the vehicle, or shall rescind his offer to repurchase.
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181 In any case; rescission of the offer shall not excuse the dealer from
any obligation to repair the vehicle pursuant to the foregoing
provisions.

182
183

(vi) No motor vehicle that is returned to the dealer under this
provision shall be resold in the Commonwealth without clear and
conspicuous written disclosure, prior to the resale of the vehicle,
of the fact that it was so returned. The department of the attorney
general shall, within six months of the effective date of this act,
prescribe the form and content of such disclosure statements. This
subparagraph shall not be effective until such disclosure statement
has been prescribed.

184
185
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191
192 (B) It shall be an affirmative defense to any claim under this

section: (i) that an alleged defect does not impair the vehicle’s use
or safety or reduce its market value by more than ten percent;
(ii) that a defect is the result of owner negligence, abuse, damage
caused by accident, vandalism, or, excepting the repair provisions
of section 3(A) (ii), an attempt to repair the vehicle by a person
other than the dealer; or (iii) that a malfunction is the result of
any attempt by the consumer to modify the vehicle.

193
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(4) Clear and conspicuous notice of the warranties created by
this section, of the rights pertaining thereto, and of the implied
warranty of merchantability shall be given to the consumer in
writing at the time the consumer purchases a used vehicle from
the dealer. Failure to provide such notice shall toll the warranty
periods under this section until such notice is given. This
subparagraph shall not be effective until the department of the
attorney general prescribes the form and content of this notice
pursuant to subparagraph (5), below.
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(5) The department of the attorney general shall specify the
wording, format, placement, and distribution of all notices
specified in this section. At its discretion, the department of the
attorney general may consolidate the notices required by this
section and any other notices pertaining to the purchase of motor
vehicles so long as such consolidation does not render the notices
inconsistent with any of the provisions of this or any other act.
Each notice required by this section shall describe the procedures
available to redress violations of this section and contain the
telephone number of the attorney general’s consumer protection
division complaint section.
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(6) A dealer’s failure to comply with any provisions of this act
shall constitute an unfair or deceptive act under the provisions
of Chapter ninety-three A.

220
221
999

(7) A private seller shall clearly disclose to any prospective
buyer, before the sale is completed, all defects the seller knows
of which impair the vehicle’s safety or substantially impair its use.
Failure to so disclose known defects shall entitle the buyer, within
120 days after the sale, to present to the seller for prompt payment

either an estimated or a paid bill from a repair shop for the
reasonable cost of repairing such known defects. The buyer shall
present the bill by delivering or mailing a copy of it to the seller.
Within fourteen days of receiving such a bill the seller shall: (a)
pay the buyer the amount of the bill or estimate; (b) repurchase
the vehicle for the purchase price, less a reasonable allowance for
use as defined in section 3(A) (v); or (c) mail a written settlement
offer to the buyer. In any subsequent action by a buyer under this
section, if the court finds that the settlement offer was
unreasonable in light of the circumstances or that the private seller
has otherwise failed to comply with the requirements of this
subsection, in addition to damages it shall award the buyer
reasonable attorneys’ fees and costs; if the court finds that the
buyer’s action was frivolous or not in good faith, it shall award
the seller reasonable attorneys’ fees and costs. It shall be an
affirmative defense in any such action that an alleged defect does
not impair the vehicle’s safety, or substantially impair its use, or
that it is the result of the buyer’s negligence, abuse, damage caused
by accident, vandalism or attempt to modify the vehicle.
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247 (8) Nothing in this section shall be construed in any way to limit

the enforceability of any implied warranties created by law, any
rights created by Section 7N or 7N'/£ of Chapter 90, express
warranties given by a dealer in connection with the sale of a used
motor vehicle, or any other rights or remedies available to
consumers under applicable law.

248
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,152

.53 (9) The department of the attorney general shall have the
authority to promulgate regulations to carry out the purposes of
this act.

254
255
256 (10) The licensing authorities responsible pursuant to Section

57 of Chapter 140 for licensing used motor vehicle dealers shall
distribute copies of this act to each dealer licensed at any time

257
258
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59 a license is granted or renewed. The department of the attorney
;60 general shall distribute copies of this act to each licensing authority.

1 SECTION 2. Section 21 of Chapter 218 of the General Laws
2 is most recently amended by Chapter 27 ofthe Acts of 1982hereby
3 further amended by inserting the following language in the first
4 sentence between the words “vehicle” and “and”: or to an
5 action for enforcement of the used car warranty law, Chapter 90,
6 Section 7N%.

SECTION 3. Section 58 of Chapter 140 of the General Laws,
as most recently amended by Chapter 103 of the Acts of 1952,
is hereby further amended by striking the definition of class 2 in
the third paragraph thereof and by substituting the following:
Class 2. Any person whose principal business is the buying or
selling of second-hand motor vehicles may be granted a used car
dealer’s license provided such person maintains or demonstrates
access to sufficient repair facilities to enable him to satisfy the
warranty repair obligations imposed by c. 90, §N'A in an
expeditious manner. For purposes of this section a person shall
have access to sufficient repair facilities if such person leases
facilities or contracts repair functions; each such lease or contract
shall be at least one year in duration, and verified copies of each
such lease or contract shall be filed with the licensing authority
prior to issuance or renewal of the dealer’s license. Notwithstand-
ing any such contract or lease, a used car dealer shall remain liable
for all warranty repairs made and other obligations imposed by
c. 90, §7N'/4.
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SECTION 4. Section 59 of Chapter 140 of the General Laws
as most recently amended by Chapter 703 of the Acts of 1981,
is further amended by adding at the end thereof the following:
The registrar of motor vehicles shall prescribe regulations defining
sufficient repair facilities for the holder of a used car dealer’s
license under section fifty-eight.

i
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SECTION 5. The provisions of SECTIONS 1 and 2 shall be
effective on January 1, 1987.


