
HOUSE No. 2056
By Mr. Woodward of Walpole, petition of Francis H. Woodward

relative to the general reform of the tort and civil justice systems. The
Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Seven

An Act relative to the general reform of the tort and civil

JUSTICE SYSTEMS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section lof Chapter 2318 of the General Law's,
2 as appearing in the 1984 Official Edition, is hereby amended by

adding the following subsections
4 (f) A right of contribution between joint tortfeasors shall exist
5 only as provided by this chapter.
6 (g) There is no right of contribution in favor of any party who
7 has intentionally, recklessly, or willfully or wantonly caused or
8 contributed to an injury, or has breached a trust or other fiduciary
9 obligation.

1 SECTION 2. Chapter 2318 of the General Laws is hereby
2 amended by striking out section 2 thereof and by inserting in place
3 thereof the following:
4 (a) Where recovery in tort is allowed against more than one
5 tortfeasor, in determining the pro rata share of tortfeasors in the
6 entire liability, each such tortfeasor shall be only liable for that
7 portion of the total dollar amount awarded as damages to any
8 claimant in the proportion that the amount of his casual fault
9 bears to the amount of the casual fault attributed to all tortfeasors

10 against whom such recovery is allowed.
11 (b) Notwithstanding any provision of this chapter or any other
12 statute to the contrary, no defendant shall be liable in tort or
13 otherwise to any person seeking recovery for any amount in excess
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14 of the proportion of fault attributed to that defendant. For
15 purposes of this section, “fault” means any actionable breach of
16 legal duty, act, or omission proximately causing or contributing
17 to injury or damages sustained by a person seeking recovery,
18 including but not limited to negligence in all its degrees,
19 contributory negligence, assumption of risk, strict liability as
20 contemplated by section 402 A of the Restatement (Second) of
21 Torts, breach of contract, breach of express or implied warranty,
22 product liability, and misuse, modification or abuse of a product.
23 The maximum amount for which a defendant may be liable to
24 any person seeking recovery is that percentage or proportion of
25 the damages equivalent to the percentage or proportion of fault
26 attributed to that defendant.
27 (c) Upon request of any party, the trial court shall find, or in
28 a case tried to a jury shall instruct the jury to find, separate special
29 verdicts determining the total amount of damages sustained and
30 the percentage of proportion of fault attributable to each person
31 seeking recovery and to each defendant.

1 SECTION 3. Chapter 231 of the General Laws, as appearing
2 in the 1984 Official Edition, is hereby amended by inserting after
3 section 6H the following section:
4 Section 61. (a) In every action for negligence, trespass, strict
5 liability, malpractice, error, omission, mistake or the unautho-
-6 rized rendering of professional services, or for breach of contract
7 or warranty, whether express or implied, including without
8 limitation actions brought under section two of chapter two
9 hundred and twenty-nine, which is tried to a jury, the court shall

10 instruct the jury that if the jury awards damages to the plaintiff
11 or plaintiffs it shall specify the total amount of damages, as well
12 as the applicable elements of special and general damages upon
13 which the award of damages is based and the amount of the total
14 damages assigned to each element, including but not limited to:

15 (I) Amounts intended to compensate the plaintiff for
16 reasonable expenses which have been incurred, or which will be
17 incurred, for necessary medical, surgical, x-ray, dental, or
18 rehabilitative services, including prosthetic devices; necessary
19 ambulance, hospital, and nursing services; drugs; and therapy;
20 (2) Amounts intended to compensate the plaintiff for lost
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21 wages or loss of earning capacity and other economic losses which
22 have been incurred or will be incurred; and
23 (3) Amounts intended to compensate the plaintiff for pain and
24 suffering, loss ofcompanionship, embarrassment, and other items
25 of general damages, which have been incurred or will be incurred
26 in the future.
27 Each element shall be further itemized into amounts intended
28 to compensate for damages which have been incurred prior to the
29 verdict and amounts intended to compensate for damages to be
30 incurred in the future. In itemizing amounts intended to
31 compensate for future damages, the jury shall set forth the period
32 of weeks, months or years over which such amounts are intended
33 to provide compensation. The court shall apply to each element
34 of past and future damages any rules of law applicable to the
35 review of jury verdicts, including without limitation the sufficiency
36 of the evidence to support the verdict, any set-offs or credits, and
37 appropriate additurs or remittiturs.
38 (b) In every action for negligence, trespass, strict liability,
39 malpractice, error, omission, mistake or the unauthorized
40 rendering of professional services, or for breach of contract or
41 warranty, whether express or implied, including without
42 limitation actions brought under section two of chapter two
43 hundred twenty-nine, which is tried without a jury, if the court
44 awards damages to the plaintiff or plaintiffs, it shall find the total
45 amount of damages, and specify the applicable elements of special
46 and general damages upon which the award of damages is based
47 and the amount of the total damages assigned to each element,
48 including but not limited to;
49 (1) Amounts intended to compensate the plaintiff for
50 reasonable expenses which have been incurred, or which will be
51 incurred, for necessary medical, surgical, X-ray, dental, or
52 rehabilitative services, including prosthetic devices; necessary
53 ambulance, hospital and nursing services; drugs and therapy;
54 (2) Amounts intended to compensate the plaintiff for lost
55 wages or loss of earning capacity and other economic losses which
56 have been incurred or will be incurred; and
57 (3) Amounts intended to compensate the plaintiff for pain and
58 suffering, loss of companionship, embarrassment, and other items
59 of general damages, which have been incurred or will be incurred
60 in the future.
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61 Each element shall be further itemized into amounts intended
62 to compensate for damages which have been incurred prior to the
63 verdict and amounts intended to compensate for damages to be
64 incurred in the future. In itemizing amounts intended to
65 compensate for future damages, the court shall set forth the
66 periods of weeks, months or years over which such amounts are
67 intended to provide compensation.

1 SECTION 4. Said chapter 231 is hereby further amended by
2 inserting after section 61, inserted by section 3 of this act, the
3 following section:
4 Section 6J. (a) In every action for negligence, trespass, strict
5 liability, malpractice, error, omission, mistake or the unautho-
-6 rized rendering of professional services, or for breach of contract
7 or warranty, whether express or implied, including without
8 limitation actions brought under section two of chapter two
9 hundred and twenty-nine, in which the plaintiff seeks to recover

10 for the costs of medical care, custodial care or rehabilitation
I 1 services, loss of earnings or other economic loss, if the jury returns
12 a verdict specifying the type and amount of such damages under
13 subsection (a) of section six I of this chapter, or the court finds
14 the type and amount of such damages as required under
15 subsection (b) of section six 1 of this chapter, on motion by a
16 defendant or upon its own motion, the court shall hear evidence
17 of any amount of such damages incurred prior to the judgment
18 which the defendant or defendants claim was replaced,
19 compensated or indemnified pursuant to the United States Social
20 Security Act, any state or federal income disability act, any health,
21 sickness or income-disability-insurance, any accident insurance
22 that provides health benefits or income disability coverage, any
23 contract or agreement of any group, organization, partnership,
24 or corporation to provide, pay for or reimburse the cost of
25 medical, hospital, dental or other health care services, any
26 contract or agreement to continue to pay, in whole or in part, the
27 plaintiff’s wages or income, or any other collateral source of
28 benefits whatsoever, except for gratuitous payments or gifts or
29 for benefits paid to or on behalf of plaintiff pursuant to chapter
30 one hundred fifty-two. If the defendant elects to introduce such
31 evidence, the plaintiff may introduce evidence of any amount the
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32 plaintiff himself paid or contributed to secure his right to the
33 benefits concerning which the defendant has introduced evidence.
34 (b) If the court finds that any such cost or expense was replaced,
35 compensated, or indemnified from any collateral source, it shall
36 reduce the amount of the award by such finding, minus an amount
37 equal to the premiums or other amounts paid by the plaintiff for
38 such benefits for the one-year period immediately preceding the
39 accrual of such action. In so doing, the court shall make explicit
40 findings as to the amount(s) by which and to which any such
41 reduction is applied, referring to the applicable elements of special
42 and general damages itemized pursuant to section six I.
43 (c) Notwithstanding the provisions of section seventy Aof
44 chapter one hundred and eleven of the General Laws, no entity
45 which is the source of the collateral benefits by which the court
46 has reduced the award to the plaintiff hereunder shall recover any
47 amount against the plaintiff, nor shall it be subrogated to the
48 rights of the plaintiff against the defendant, nor shall it have a
49 lien against the plaintiffs judgment, on account of its payment
50 of the benefits by which the court had reduced the amount of the
51 plaintiffs judgment; provided that, if the plaintiff has received
52 compensation or indemnification from any collateral source
53 whose right of subrogation is based in any federal law, the court
54 shall not reduce the award by the amounts received prior to
55 judgment from collateral source and such amounts may be
56 recovered in accordance with such federal law.
57 (d) During the pendency of any such action, if a plaintiff has
58 a policy of insurance which provides health benefits or income
59 disability coverage, and the plaintiff is unwilling or unable to pay
60 the costs of remaining or continuing that policy of insurance in
61 force, the defendant or defendants may tender to the plaintiff the
62 cost of maintaining the said policy in force. Upon receipt of such
63 tender, the plaintiff shall continue such policy of insurance in
64 force. Nothing in this subsection shall be construed to compel a
65 plaintiff to renew or maintain any policy of insurance in force
66 prior to the receipt of the said tender, or to interfere in any way
67 with the plaintiff’s choice of physician or course of medical
68 treatment.
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1 SECTION 5. Said chapter 231 is hereby further amended by
2 inserting after section 6J, inserted by section 4of this act, the

Section 6K. Notwithstanding any statute to the contrary, in
5 every civil action in which damages are awarded in the itemized
6 fashion required by section six I or sixty Fof this chapter, in
7 calculating the amount of statutory pre-judgment interest to be
8 added thereto for purposes of entry ofjudgment, the clerk of court
9 shall not add interest upon those amounts of damages specified

10 in the award as being intended to compensate the plaintifffor pain
1 and suffering, loss of companionship, embarrassment, and other
2 items of general damages, nor upon any element of a damage

13 award which is itemized as an amount intended to compensate
14 for damages to be incurred in the future.
15 The chief administrative judge of the trial court of the
16 commonwealth shall promulgate standard jury verdict forms for
17 use in actions governed by section six lor sixty Fof this chapter;
18 provided, however that in every such case tried to a jury the
19 presiding trial justice shall retain discretion as to the use in whole
20 or in part of such standard forms.

1 SECTION 6. Section 6E of said chapter 231, as appearing in
2 the 1984 Official Edition, is hereby amended by inserting after the
3 words “superior court” appearing in the definition of the word
4 “Court”, the words: -

5 the municipal court of Boston and any district court,
6 and is further amended by adding thereto the following

definition
8 “Decision”, any decision or ruling upon the record, including
9 but not limited to entry of a directed verdict, order of dismissal,

10 directed finding, grant of summary judgment, or permanent
11 equitable decree.

following section

1 SECTION 7. Section 6G of said chapter 231, as so appearing,
2 is hereby amended by striking out the second sentence of the first
3 paragraph thereof and inserting in its stead the following:

4 If the following matter arises in the superior, land, housing or
5 probate court, or in the municipal court of Boston or any district
6 court, the appeal shall be to the single justice of the appeals court

the next sitting the
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1 SECTION 8. Said chapter 231 of the General Laws, as
2 appearing in the 1984 Official Edition, is hereby amended by
3 adding the following new sections;
4 Section 85U. The alleged acts or omissions of a defendant, or
5 of a person for whom a defendant is alleged to be vicariously
6 responsible, shall be conclusively presumed reasonable if they are
7 in accord with the generally prevailing state-of-the-art scientific
8 knowledge and technology available at the time of the acts or
9 omissions.

10 Section 85V. Evidence of post-accident repairs, improve-
-11 ments, alterations, re-design, re-engineering or other changes shall
12 not be admissible for any purpose at the trial of a civil action
13 based upon negligence, trespass, strict liability in tort, or breach
14 of contract or warranty, whether express or implied.
15 Section 85W. Any alteration, tampering, or patent misuse of
16 a product after its sale, or the surrender of control, to an ultimate
17 end-user shall be a defense available to any manufacturer, seller
18 or lessor of such product in any civil action based upon the alleged
19 defectiveness of such product. Evidence of such alteration,

20 tampering and usage shall be relevant and admissible at the trial
21 of any such action.
22 Section 85X. In an action of tort, no person may recover
23 damages for negligent infliction of emotional distress, whether or
24 not accompanied by bodily injury, unless there are explicit
25 findings of fact made by the jury, or by the court in a case tried
26 without a jury, that said person was within the zone of danger
27 created by the negligent act or omission charged to the defendant.

1 SECTION 9. Section 1 13 of Chapter 175 of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 adding the following paragraphs:
4 Notwithstanding any other provision of law, causes of action
5 or rights of such a judgment debtor against his own insurer,
6 whether founded upon statute or common law, may not be
7 assigned, pledged, released to, executed or levied upon, or
8 otherwise reached voluntarily or involuntarily by a judgment
9 creditor in satisfaction of any part of a final judgment. Any such

10 assignment, or any agreement or device by which a judgment
11 creditor and judgment debtor might attempt to procure for the
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alter any rights other than to reach and apply the insurance
mey available under the limits of liability of any such insurance

be void as against public policy
5 Causes of action or rights which any person, who at the accrual
6 of a cause of action against him was insured against liability

17 therefore, might have against his own insurer, whether founded
18 upon statute or common law, shall be deemed personal and,
19 notwithstanding any other provision of law, therefore shall not
20 be assignable whether before or after their reduction to the form
21 of a final judgment against said insurer.
22 Notwithstanding the provisions ofRule 14 of the Massachusetts
23 Rules of Civil Procedure, an insurer shall not be impleaded as
24 a thirty-party defendant in an action seeking to establish the tort
25 liability of its insured to plaintiff. Except as permitted by this
26 section, a plaintiff shall have no right of direct action against a
27 defendant’s liability insurer, and in no case shall any such direct
28 cause of action be ripe until plaintiff has become a judgment
29 creditor of such insured defendant.

This Document Has Beea Printed On *.OC% Recycled Paper.


