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By Mr. Scaccia of Boston, petition of Angelo M. Scaccia relative
to establishing a drunk driving victims compensation fund and a
drunk driving victims compensation commission. Criminal Justice.

In the Year One Thousand Nine Hundred and Eighty-Seven.

An Act establishing a drunk driving victims compensation fund
AND A DRUNK DRIVING VICTIMS COMPENSATION COMMISSION

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 6 of the General Laws is amended by
2 adding the following section; —

3 Section 200. There shall be a commission known as the
4 Massachusetts drunk driving victims compensation commission.
5 Said commission shall be under the direction, supervision and
6 control ofa commissioner, who shall be appointed by the secretary
7 of human services, with the approval of the governor, shall serve
8 at the pleasure of the secretary, and may be removed by the
9 secretary at any time, subject to the approval of the governor. The

10 position of commissioner shall be classified in accordance with
11 section forty-five of chapter thirty, and he shall devote his full time
12 during business hours to the duties of his office.
13 The commissioner may appoint and remove such other
14 personnel as shall be appropriate to carry out the responsibilites
15 of the commission. The commissioner may appoint and remove,
16 in addition, the following personnel, who shall not be subject to
17 the provisions of chapter thirty-one: a chief investigator, a legal
18 director and such staff attorneys, and such expert consultants in
19 economics, medicine, accident reconstruction, or such other fields
20 of expertise as appropriate to carry out the responsibilities of the
21 commission. The commissioner may enter into such agreements
22 with private attorneys as he may deem appropriate to provide legal
23 services to the commission.
24 Subject to the approval of the commissioner of administration,
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25 the commissioner may apply for and accept on behalf of the
26 commonwealth any federal, local or private grants of money or
27 property, whether real or personal, from any source, whether
28 public or private, bequests, gifts or contributions to aid in the
29 financing of any of the programs or policies of the commission.
30 Such funds shall be received by the state treasurer on behalf of
31 the commonwealth and deposited in a separate account and shall
32 be expended under the direction of the commissioner, with the
33 approval of the commissioner of administration.
34 The purpose of the commission shall be to administer the Drunk
35 Driving Victims Compensation Fund, established by section two
36 of chapter sixty-three A, section twenty-one of chapter one
37 hundred and thirty-eight, and section two 2J of chapter twenty-
38 nine. The entire expenses of administration of that Fund,
39 including the salaries of the commissioner and other commission
40 personnel, as well as attorneys’ fees and the cost of litigation in
41 relation to the Fund, shall be paid from the Fund itself. Revenue
42 in the Fund will also be distributed to such qualifying victims of
43 drunk driving as provided in chapter one hundred and eighteen.

SECTION 2. Section 16 of chapter 6A of the General Laws,
as appearing in the 1984 Official Edition, is hereby amended by
inserting after the word “services”, in line 2, the words: the
Massachusetts drunk driving victims compensation commission.

2
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SECTION 3. Chapter 29 of the General Laws is hereby
amended by inserting after section 21, inserted by section 6 of
chapter 488 of the acts of 1986, the following section;

2
3
4 Section 2J. There shall be established and set up on the books

of this commonwealth a separate fund to be known as the Drunk
Driving Victims Compensation Fund. There shall be credited to
such fund the net receipts of the supplementary excises imposed for
this purpose by section twenty-one of chapter one hundred and
thirty-eight and section two of chapter sixty-three A, as well as any
grants, bequests, gifts or contributions directed to this fund by the
commissioner of the drunk driving victims compensation
commission or by the state treasurer. Revenue credited to this fund
shall be used to pay the entire expenses of administration of the
drunk driving victims compensation commission, as established by
section 200 of chapter six, including the salaries of the commissioner
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and commission personnel, attorney’s fees and the costs of litigation
in relation to the fund, and also to compensate qualifying victims
of drunk driving in accordance with chapter one hundred and
eighteen at the direction of the commissioner of the drunk driving
victims compensation commission.

16
17
18
19

20

SECTION 4. Section 2 of chapter 63A of the General Laws
is hereby amended by adding the following paragraph:—2

In addition, against every taxpayer there shall be levied,
assessed and collected a supplementary excise at a rate set from
time to time by the commissioner of the drunk driving victims
compensation commission in consultation with the commissioner
of revenue and the state treasurer. The net receipts from this
supplementary excise shall be directed to the Drunk Driving
Victims Compensation Commission Fund established by section
two J of chapter twenty-nine.
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SECTION 5. The General Laws are hereby amended by
striking out chapter 118 and inserting in place thereof the
following chapter;—
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Section 1. Persons who qualify for compensation pursuant to
sections one to three, inclusive, who were injured in drunk driving
motor vehicle accidents and either recover a judgement against
the drunk driver as well as any other individual or entity legally
responsible for the drunk driver’s acts, or enter into an agreed
settlement as provided in section three, shall be entitled to
compensation from the Massachusetts Drunk Driving Victims
Compensation Fund hereinafter called the “Fund”, established
section two of chapter sixty-three A, section twenty-one of chapter
one hundred and thirty-eight, and section two J of chapter twenty-
nine, to the extent that such judgement exceeds the available
insurance coverage of the drunk driver and other responsible party
or as detailed in such settlement agreement. The distribution of
compensation from the Fund shall be administered by the
Massachusetts drunk driving victims compensation commission,
hereinafter called the “commission,” established by section two
hundred of chapter six.
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CHAPTER 118.
DRUNK DRIVING VICTIMS COMPENSATION ACT.
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23 Section 2. (a) Any person who has a valid legal claim against
24 a drunk driver based on injuries or loss suffered as a result of a
25 motor vehicle accident is entitled to claim compensation from the
26 Fund when the damages arising from such claim exceed the
27 available insurance coverage of the drunk driver and other persons
28 or entities legally responsible for such drunk driver’s acts, and
29 shall be awarded such compensation if such claimant satisfies all
30 the conditions set forth in sections two and three of this chapter.
31 (b) To be eligible for compensation, the claimant must establish
32 that he suffered damage as a result of a motor vehicle accident
33 which occurred after the effective date of this statute and in this
34 commonwealth.
35 (c) To be eligible for compensation, the claimant must further
36 establish that the driver of one or more of the motor vehicles in
37 such accident, other than the claimant himself, other than his
38 decedent in the case of a petitioner who qualifies under chapter
39 two hundred and twenty-eight or two hundred and twenty-nine,
40 and in a claim for loss of consortium, other than the person whose
41 consortium was lost, was intoxicated at the time of the accident,
42 and that such intoxication caused that driver to operate the motor
43 vehicle in a negligent fashion, and that such negligent operation
44 caused the accident and caused the injury to the claimant.
45 (d) To be eligible for compensation, the claimant must further
46 establish that such intoxicated driver is liable to him under the
47 statutory and common law of this commonwealth with regard to
48 claims for negligence and any defenses to such claims. The
49 provisions of section eighty-five of chapter two hundred and
50 thirty-one shall apply to claims under this chapter, both to bar
51 recovery if the negligence of the claimant or his decedent exceeded
52 the negligence of the intoxicated driver, and otherwise to reduce
53 the claimant’s recovery in proportion to the degree of his own
54 negligence.
55 (e) To be eligible for compensation, the claimant must further
56 establish that he has exhausted all applicable insurance coverage
57 of the intoxicated driver and of any other person or entity which
58 may be legally responsible for the actions of that intoxicated
59 driver.
50 Section 3.
61 (a) Persons who qualify for compensation from the Fund under
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62 the provisions of section two of this chapter must file suit in
63 this commonwealth against the drunk driver and any persons or
64 entities which are legally responsible for the acts of the drunk
65 driver. The commission shall not be named as a party to such suit,
66 but the claimant must serve process on the commission, and the
67 commission shall have the right to participate in such litigation
68 as if it were a party.
69 (b) The fact finder shall determine whether the claimant meets
70 the conditions for compensation set forth in parts b, c, and d of
71 section two of this chapter, as well as the amount of damages,
72 and whenever appropriate, shall do so by answers to special
73 verdict questions in a jury trial or by written findings of fact in
74 a non-jury trial.
75 (c) In assessing the intoxication of any individual under this
76 chapter, the provisions of part one of section twenty-four of
77 chapter ninety shall apply.
78 (d) The court shall determine whether the claimant has met the
79 conditions set forth in paragraph (e) of section two of this chapter.
80 (e) The commission will be liable to pay from the Fund any
81 amount by which a damage award under part b of section three
82 of this chapter exceeds the available insurance coverage as
83 determined by the court under part d of section three of this
84 chapter.
85 (f) Notwithstanding any other provision of this chapter, the
86 commission will not be liable to any claimant for an amount in
87 excess of one million dollars.
88 (g) The commission and the claimant may agree to settle all
89 claims in relation to the Fund, and such a settlement agreement
90 shall have no effect upon any auction or claims against the drunk
91 driver or other responsible party, and such settlement agreement
92 may not be introduced in evidence in such action.
93 (h) Unless it is agreed otherwise by the commission, any
94 claimant who reaches a settlement with the drunk driver or other
95 responsible party, or otherwise discontinues his action against the
96 drunk driver or other responsible parties, thereby waives any
97 claim against the commission.

99 (a) In the event that a drunk driver or other responsible party,
100 or any insurance company responsible to defend such driver or

98 Section 4
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101 party, conducts the defense of a claim under this chapter in bad
102 faith, the commission shall have the right to recover from said
103 driver, party or company any amount which it is required to pay
104 from the Fund as a result of such bad faith defense.
105 (b) The commission shall have the right to recover from any
106 drunk driver or individual or entity legally responsible for such
107 drunk driver’s actions, any amount which it is required to pay from
108 the Fund as a result of the actions of such drunk driver.
109 (c) The commission shall be subrogated to the drunk driver’s
110 or other responsible party’s right of contribution under the
1I I provisions of chapter two hundred and thirty-one B, to the extent
112 that the commission has paid from the Fund any amount in excess
113 of such drunk driver’s or responsible party’s pro rata share of the
114 common liability.

115 (d) In the event that a claimant who is awarded compensation
116 from this Fund thereafter receives additional compensation for
117 the same damages from another source, the commission shall have
118 the right to recover from such claimant an appropriate amount,
119 not to exceed the amount of such later-received compensation or
120 the Fund compensation, whichever is less, as well as interest from
12! the time of receipt of such compensation by the claimant.

1 SECTION 6. Section 21 of chapter 138 of the General Laws is

2 hereby amended by adding the following paragraph:
3 In addition to the excise imposed by this section, every person
4 subject to this section shall be required to pay a supplementary
5 excise, in an amount set from time to time by the commissioner
6 of the drunk driving victims compensation commission, in
7 consultation with the commissioner of revenue and the state
8 treasurer. The administration of this supplementary excise shall
9 be vested in the commissioner of revenue and governed by the

10 provisions of chapter sixty-two C. Nothwithstanding the above-
-1 | stated allocation of funds received under this section between the
12 state employees and teachers retirement system and the General
13 Fund, the entire next receipts from this supplementary excise shall
14 be credited to the Drunk Driving Victims Compensation Fund
15 established by section two Jof chapter twenty-nine.
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