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By Mr. Hayes of' Whitman, petition of Robert Emmet Hayes,
Carmen D. Buell and Steven Angelo that provision be made for the
indemnification of persons aiding in the cleanup of hazardous waste
and pollutants. Natural Resources and Agriculture.

®fjc CommontoealH) of itfa£gacf)u

In the Year One Thousand Nine Hundred and Eighty-Sever

An Act relative to persons aiding in the cleanup of hazardous

WASTE.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to ensure immediate indemnification
3 of persons aiding in the cleanup of hazardous wastes and
4 pollutants, therefore it is hereby declared to be an emergency law,
5 necessary for the preservation of the public convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. It is hereby determined that:
2 (a) providing for the safe and expeditious handling, treatment
3 and disposal of hazardous waste and pollutants, and the
4 abatement of asbestos in public and nonpublic facilities is an
5 essential public purpose. The preservation and improvement of
6 the health, welfare and living conditions of the citizenry, the
7 promotion and enlargement of industry and employment and all
8 other aspects of commerce, the protection, conservation,
9 management and development of water supplies and the

10 environment depend upon the sound and professional handling,
11 treatment, removal and disposal of hazardous waste. Private
12 response action contractors are often necessary and useful in
13 achieving these purposes, but such contractors are reluctant or
14 unable to participate in cleanup efforts due to the risk of incurring
15 substantial liability for damages caused by conditions they did not
16 create but are attempting to correct.
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17 (b) Adequate liability insurance to protect response action
18 contractors is not currently available.
19 Therefore, it is declared to be in the best interests of the
20 commonwealth and its citizens to defend and indemnify response
21 action contractors from liability arising out of cleanup efforts in
22 order to assure and encourage the availability of participants in
23 such efforts until such time as appropriate liability insurance
24 becomes available, as provided in this act.

1 SECTION 2. Section 2of chapter 21E of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 inserting after the definition of “Department” the following five
4 definitions;
5 “Disposal”, the discharge, deposit, injection, dumping, spilling,
6 leaking, incineration or placing of any hazardous waste into or
7 on any land or water so that such hazardous waste or any
8 constituent thereof may enter the environment or be emitted into
9 the air or discharged into any waters, including ground waters.

10 “Hazardous waste”, a waste, or combination of wastes, which
11 because of its quantity, concentration or physical, chemical or
12 infectious characteristics may cause or significantly contribute to
13 an increase in mortality or an increase in serious irreversible, or
14 incapacitating reversible illness or pose a substantial present or
15 potential hazard to human health, safety or welfare or to the
16 environment when improperly treated, stored, transported, used
17 or disposed of, or otherwise managed, however not to include
18 solid or dissolved material in domestic sewage or solid or dissolved
19 materials in irrigation return flows or industrial discharges which
20 are point sources subject to permits under section 402 of the
21 Federal Water Pollution Control Act of 1967 as amended, or
22 source, special nuclear, or byproduct material as defined by the
23 Atomic Energy Act of 1954.
24 “Pollutant”, any waste, hazardous waste, hazardous material,
25 irritant or contaminant, including smoke, vapor, soot, fumes,
26 acids, alkalis, asbestos, toxic or corrosive chemicals, radioactive
27 waste and mine tailings, and including any such material intended
28 to be recycled, reconditioned or reclaimed.
29 “Response action contract”, any contract relating to the
30 provision of services or materials to assess, clean-up or mitigate,
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31 or relating to participation in a remedial or response action, to,
32 the release or discharge, or threatened release or discharge, or
33 relating to the identification, handling, storage, treatment or
34 disposal of hazardous wastes or pollutants, which is entered into
35 on or after the effective date of this act between the department
36 or the United States environmental protection agency or any
37 potentially responsible party pursuant to an agreement with the
38 department or the United States environmental protection agency
39 and a person or entity not responsible for the creation or
40 maintenance of the condition to be ameliorated under the
41 contract.
42 “Response action contractor” or “contractor”, an individual,
43 partnership, corporation, association, joint venture or other
44 commercial entity which enters into a response action contract
45 with the department or the United States environmental
46 protection agency or any potentially responsible party pursuant
47 to an agreement with the department or the United States
48 environmental protection agency, and includes any such entity
49 acting as an employee, agent, subcontractor or consultant of the
50 primary response action contractor where such entity is
51 performing services or supplying materials relating to the response
52 action contract.

1 SECTION 3. Said chapter 21E is hereby further amended by
2 adding the following three sections:
3 Section 14. (a) The commonwealth shall indemnify and
4 defend, or provide for the defense of any response action
5 contractor providing services under a response action contract for
6 all claims or causes of action for damages by a third party against
7 the response action contractor resulting from the conduct of
8 assessment, clean-up, mitigation or remedial services under a
9 response action contract, provided that the claim or cause of

10 action is not the result of the intentional, willful or wanton
11 misconduct of the response action contractor.
12 (b) The department shall enter into a contract with a response
13 action contractor to indemnify and hold harmless as provided in
14 subsection (a) above upon the determination that the response
15 action contractor demonstrates to the department that it is not
16 covered by insurance available at a fair and reasonable price and
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17 that this insurance is unlikely to become available. The
18 department may adopt regulations to implement this requirement.
19 Section 15. (a) In the event that a claim is made, or that a civil
20 proceeding arising out of a department response action contract
21 is commenced against any response action contractor, the
22 attorney general shall, upon timely and appropriate notice to him
23 by such contractor appear on behalf of such contractor and defend
24 the action. Such notice shall be mailed within fifteen days after
25 the date of receipt by the contractor of such claim or service of
26 process, and shall authorize the attorney general to represent and
27 defend the contractor in the proceeding. The giving of this notice
28 to the attorney general shall constitute an agreement by the
29 contractor to cooperate with the attorney general in the defense
30 of the action and a consent that the attorney general shall conduct
31 the defense as he deems advisable and in the best interests of the
32 contractor and the commonwealth, including settlement in the
33 attorney general’s discretion. In any such proceeding, the
34 department shall pay the court costs and litigation expenses of
35 defending such action, to the extent approved by the attorney
36 general as reasonable, as they are incurred.
37 (b) In the event that the attorney general determines either (1)
38 that so appearing and defending a contractor involves an actual
39 or potential conflict of interest, or (2) that the act or omission
40 which gave rise to the claim was not within the scope of the
41 department response action contract, or was intentional, willful
42 or wanton misconduct, the attorney general shall decline in
43 writing to appear or defend or shall promptly take appropriate
44 action to withdraw as attorney for such contractor. Upon receipt
45 of such declination or withdrawal by the attorney general on the
46 basis of an actual or potential conflict of interest the contractor
47 may employ his own attorney to appear and defend, in which event
48 the department shall pay the contractor’s court costs, litigation
49 expenses and attorneys’ fees to the extent approved by the
50 attorney general as reasonable, as they are incurred.
51 (c) In any civil proceeding arising out ot a response action
52 contract in which notice was given to the attorney general under
53 subsection (a), if the court or jury finds that the act or omission
54 of the response action contractor was within the scope of the
55 response action contract and was not intentional, willful or
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wanton misconduct, the court shall so state in its judgment, and
the department shall indemnify the contractor for any damages
awarded and court costs and attorneys fees assessed as part of
the final and unreserved judgment. In such event, if the attorney
general declined to appear or withdrew on the grounds that the
act or omission was not within the scope of the response action
contract, or was intentional, willful or wanton misconduct, the
department shall also pay the contractor’s court costs, litigation
expenses and attorneys fees to the extent approved by the attorney
general as reasonable.
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(d) Unless the attorney general determines that the conduct or
omission which gave rise to the claim or cause of action was not
within the scope of the response action contract, or was
intentional, willful or wanton misconduct, any case in which
notice was given pursuant to subsection (a) may be settled, in the
attorney general’s discretion, and the department shall indemnify
the contractor for any damages, court costs and attorneys’ fees
agreed to as part of the settlement. If the contractor is represented
by private counsel, any settlement which obligates the department
to indemnify the contractor must be approved by the attorney
general and the court having jurisdiction.
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(e) Court costs and litigation expenses and other costs of
providing a defense, including attorneys’ fees, paid or obligated
under this section, and the costs of indemnification, including the
payment of any final judgment or final settlement under this
section shall be paid from the Environmental Liability Indemnity
Fund, as established by this act.
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(f) Nothing contained or implied in this section shall operate,
or be construed or applied, to deprive the commonwealth, or any
response action contractor of any defense otherwise available.
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(g) Any judgment subject to indemnification under this section
shall not be enforceable against the response action contractor,
but shall be paid by the commonwealth in the following manner.
Upon receipt of a certified copy of the judgment, the attorney
general shall review it to determine if the judgment is (I) final,
unreversed and no longer subject to appeal, and (2) subject to
indemnification under this section. If he determines that it is, the
amount shall be paid to the judgment creditor out of the
Environmental Liability Indemnity Fund. If the balance in such
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95 fund is insufficient to pay any properly certified voucher drawn
96 thereon, the treasurer shall transfer the necessary amount to the
97 fund from the General Fund. In no event will the amount paid
98 for a single occurrence surpass two million dollars, provided that
99 this limitation shall not render any portion of the judgment

100 enforceable against the response action contractor.
101 Section 16. (a) There is hereby created the Environmental
102 Liability Indemnity Fund. The state treasurer, shall be custodian
103 of the fund, and shall direct payments from the fund.
104 (b) Each response action contract between a response action
105 contractor and the department or a potentially responsible party
106 shall provide that five percent of each payment to be made to the
107 response action contractor under the contract shall be paid by the
108 state directly into the Environmental Liability Indemnity Fund
109 rather than to the contractor.

1 SECTION 4, The provisions of this act are severable, and if
2 any provision hereof shall be held invalid or unconstitutional in
3 any circumstances such invalidity shall not affect any other
4 provisions or circumstances. This act shall be construed in all
5 respects so as to meet all constitutional requirements. In carrying
6 out the purposes and provisions of this act, all steps shall be taken
7 which are necessary to meet constitutional requirements whether
8 or not such steps are required by statute.

1 SECTION 5. The department shall promulgate regulations,
2 which may be amended from time to time, necessary to effectuate
3 the purposes of this act.
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