
HOUSE No. 5314
By Mr. Morin of Barnstable, petition of Peter B. Morin relative

to surrogate parenting agreements. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Seven.

An Act relative to surrogate parenting agreements.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 The Massachusetts General Laws are hereby amended by
2 adding after Chapter 209 C the following new Chapter:

3 CHAPTER 209D.
SURROGATE PARENTING AGREEMENTS.4

5 Section 1. Definitions. For the purpose of this Chapter the
6 following words shall have the following meanings, unless the
7 context requires otherwise:
8 (1) “Infertile woman” shall mean a woman who, as determined9 by a physician licensed to practice in the Commonwealth, [a] has

10 been unable to conceive for a period of one year while not

1 1 practicing birth control, [b] is incapable of conceiving a child, or
12 of carrying a child to term without significant risks to her life or
13 health, or to her child’s life or health; or [c] is sterile.
14 (2) “Intended parents” shall mean an infertile woman and her15 husband who enter into a surrogate parenting agreement.
16 (3) Surrogate mother shall mean a woman over eighteen years
17 of age who enters into a surrogate parenting agreement.
18 (4) “Child”shall mean a child or children conceived by and born
19 to a surrogate mother following artificial insemination pursuant20 to the provisions of a surrogate parenting agreement; or a child

21 or children conceived through in vitro fertilization and born to22 a surrogate mother pursuant to the provisions of a surrogate23 parent agreement.
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24 (5) “Surrogate parenting agreement” shall mean a written
25 contract entered into by the intended parents and a surrogate
26 mother, which conforms to the requirements of this Chapter and
27 has been approved pursuant to section 7, whereby the surrogate
28 mother agrees to be inseminated by the sperm of the husband of
29 an infertile woman and to carry to term, or consents to carry to
30 term the embryo/zygote produced by the intended parents
31 through the process of in vitro fertilization, and further consents
32 to the surrender of the child to the intended parents upon the birth
33 of the child or as soon thereafter as is medically feasible, and to
34 relinquish all of her maternal rights to said child.
35 (6) “Party” shall mean the surrogate mother, her husband, if
36 any, and the intended parents.
37 (7) “Independent mental health care professional” shall mean
38 a person who is licensed to practice psychiatry, psychology or
39 clinical social work by the state and who has no compensated
40 business relationship with any person, firm or entity required by
41 this Chapter to provide an affidavit of fees received or given
42 pursuant to a surrogate parenting agreement.
43 Section 2. Jurisdiction; venue. (1) The Probate Court Chapter
44 shall have jurisdiction over petition for judicial review and
45 approval of surrogate parenting agreements pursuant to the
46 provisions of this chapter.
47 (2) A petition for judicial review and approval of a surrogate
48 parenting agreement shall be brought in the county where the
49 surrogate mother resides. When the surrogate mother is not a
50 resident of the state, then the petition shall be filed in the county
51 where the intended parents reside.
52 Section 3. Enforceability. Any agreement to accomplish the
53 purposes of a surrogate parenting agreement as defined in Section
54 7 of this Chapter, which does not receive judical approval
55 pursuant to Section 5, shall be deemed a nullity and shall be void
56 and unenforceable in the Commonwealth.
57 Section 4. Surrogate Parenting Agreement. (1) A surrogate
58 parenting agreement shall include, but not be limited to, the
59 following provisions:
60 [a] That the agreement is not binding and enforceable until
61 approved by a court of appropriate jurisdiction pursuant to

62 Section 7.
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63 [b] That the surrogate mother agrees to be inseminated with
64 the sperm of the husband of the infertile woman or be implanted
65 with an embryo/zygote which has been conceived through the
66 process of in vitro fertilization and, in either case, to carry the
67 child to term and to relinquish the custody of the child or children
68 conceived in either manner to the intended parents immediately
69 after the child’s birth or as soon thereafter as medically feasible;
70 and to relinquish all of her maternal rights to said child
71 [c] That the intended parents agree that upon the birth of the
72 child, they will accept and take custody of the child
73 [d] That the surrogate mother shall have control of all medical
74 decisions relating to her pregnancy consistent with the law of the
75 Commonwealth.
76 [e] That all reasonable and necessary medical expenses incurred
77 by the surrogate mother in the performance of a surrogate
78 parenting agreement shall be the responsibility of the intended
79 parents.
80 [f] That the contract shall contain provisions for term life and
81 health insurance for the surrogate mother with the beneficiary of
82 her choice, and term life insurance for the intended parents with
83 the child or children named as beneficiary, for a term and amount
84 as shall be determined by the parties; The cost of any such life
85 or health insurance to be the obligation of the intended parents.
86 [g] That just and reasonable monetary compensation for the
87 surrogate mother be deposited in an escrow account or attorney
88 trust account prior to the first artificial insemination of the
89 surrogate mother, together with a schedule of payments to be
90 made from the escrow account to the surrogate mother
91 [h] That the surrogate mother agrees to undergo medical
92 examinations, to be paid for by the intended parents, for the
93 following: 1. sexually and genetically transmitted diseases
94 pregnancy; 3. fertility
95 [i] That the natural father agrees to undergo medical
96 examinations for sexually and genetically transmitted diseases
97 immediately prior to the donation of semen
98 [j] That the information required in paragraphs [h] and [i] of
99 this subdivision be made available to all par

100 [k] 1. That the provisions of M.G.I . Chapters 2098 and 210
101 shall not apply to a “surrogate mother” who is a party to an



HOUSE - No. 5314 [April4

agreement executed pursuant to Chapter 209D, or to any child
or children conceived pursuant thereto, and that any cause of
action arising from a surrogate parenting agreement shall be
limited to an action in contract remedies for which shall be limited
to money damages in the amounts to be described in the
agreement.

102
103
104
105
106
107

2. That the surrogate mother shall have access to legal counsel
of her own choosing during negotiations of the surrogate
parenting agreement, the cost of which shall be the responsibility
of the intended parents. The surrogate mother may waive the right

"

to counsel in writing, with such writing to be annexed to the
petition. Under no circumstances, however, shall both the
surrogate mother and intended parents be represented by the same
attorney at any stage of these proceedings.

108
109
110
11l

! 12
113
114
115

Section 5. Petition and Required Filings. (1) Petition for
judicial approval and review of a surrogate parenting agreement
shall be verified by the intended parents, and shall set forth the
intended parents’ names, address, the name and address of the
proposed surrogate mother, together with a statement that each
of the intended parents understands that upon the birth of the
child each such parent shall have full legal and parental
responsibilities toward the child; and a statement of any and all
fees paid or to be paid by or on behalf of the intended parents
in connection with the surrogate parenting agreement.

I 16
117
! 18
I 19
120
121
122
123
124
125

(2) the petition shall have annexed thereto the following
documents;

126
127

[a] The proposed surrogate parenting agreement128
[b] A physician’s affidavit setting forth the grounds for his

determination that the intended mother is an infertile woman;
129
130

[c] A physician’s affidavit stating that the surrogate mother is
fertile, not pregnant, and stating further the presence or absence
of sexually or genetically transmitted diseases.

131
132
13

[d] A physician’s affidavit stating that the husband of the
infertile woman has been tested for sexually and geneticallyw
transmitted diseases, and the results of such tests.

134
135
136

i [e] If the surrogate mother is married, a duly acknowledged
consent by the surrogate mother’s husband to her execution of
the surrogate parenting agreement.

38
139
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140 [f] An affidavit from any person, firm, corporation or other
141 entity which has received, or will receive, fees or other
142 consideration for services rendered in connection with the
143 surrogate parenting agreement, provided, however, that fees and
144 charges for medical and other health related services need not be
145 set forth by affidavit.
146 Section 6. Initial Appearance of Parties. (1) Within thirty days
147 from the date of filing of the petition, the court shall schedule a
148 hearing at which the surrogate mother and the intended parents
149 shall be examined as set forth below. In the presence of counsel,
150 the court shall examine the parties under oath as to the surrogate
151 parenting agreement, to determine the following; -

152 [a] That the party being examined is fully and knowingly
153 entered into the agreement;
154 [b] That the party being examined is fully informed as to all
155 aspects of the agreement and the proceeding, and of the party’s
156 rights and obligations under the agreement and in the proceeding;
157 [c] That the intended parents understand that as of the date of
158 the child’s birth they will have full parental responsibilities,
159 including the duty of support of such child;
160 [d] That the surrogate mother understands that upon the birth
161 of the child, she will have not parental rights in and to such child;
162 and
163 [e] Any other information the court in its discretion deems
164 necessary to ascertain the validity of the surrogate parenting
165 agreement.

166 (2) Upon said hearing, the court shall order each party to receive
167 such counselling from a licensed independent mental health care
168 professional as the court shall deem appropriate.
169 (3) After receiving the affidavits listing the fees to be paid in
170 connection with the surrogate parenting agreement, the court shall
171 review such affidavits in order to determine that such fees are just
172 and reasonable.
173 (4) The petition and records of all hearings held in a proceeding
174 under this Chapter shall be sealed by the court.
175 Section 7. Subsequent Appearance. Upon receipt of affidavits
176 from the independent mental health professional as directed by
177 the court, the court shall cause the intended parents, surrogate
178 mother, and their counsel to appear, and at such appearance the
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179 court shall make a finding that the affidavits show that a mental
health professional has counseled the parties as to the emotional
and psychological consequences or surrogate parenting, and that
they are entering into said agreement fully informed. At such time,
the court shall require the parties to execute consents to the
surrogate parenting agreement. In the event that the court is not
satisfied that the surrogate parenting agreement protects the
health and welfare of the potential child, or that the parties to
the surrogate parenting agreement are presently capable of giving
informed consent, the court shall make such other order or
disposition as it may deem just and proper. Upon approval of the
agreement, the court shall require the parties to execute consents.

180
181
182
183
184
185
186
187
188
189
190
191 Section 8. Effect of Court Approval. Upon approval of the

agreement, the agreement shall be deemed enforceable for all
purposes and the .child shall be deemed at birth the legitimate,
natural child of the intended parents for all purposes, unless a
paternity test demonstrates that the intended father is not
biologically related to the child.

192
193
194
195
196
197 Section 9. Violations. Any person, agency, association,

corporation, institution, society or organization entering into a
surrogate parenting arangement and paying fees without court
approval shall be guilty of a violation of M.G.L. Chapter

198
199
200

Section 10. Section 2 of Chapter 110 of the General Laws is
hereby amended in line 6 by adding after the word “adopted” the
following:

201
202
203

provided however, that a decree of adoption may be made
without the consent of the mother or parents of a child who was
conceived pursuant to a ‘surrogate parenting agreement’ which
complies with the provisions of Chapter 209D.”

204
205
206
207

Section 1 I. Section 2A of Chapter 210 of the General Laws is
hereby amended in line 9 by adding after the word “adopted” the
following: -

208
209
210

“or the ‘intended parents’ as defined by Chapter 209 D Section
1(2),”.

211
212

Section 12. Section 3(a) of Chapter 210*of the General Laws
is hereby amended by adding after subsection (a) (ii) the tollowing
new sub-section; -

213
214
215

(iii) the child was conceived by a person who is a party to an
agreement executed pursuant to Chapter 209D,

216
217
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218 Section 13. Section 5A of Chapter 210 of the General Laws is
219 hereby amended in line 76 by inserting after the word “adoption”
220 the following;
221 “filed by and ‘intended parent’ as defined by Chapter 209D
222 Section 1 (2), or a petition for adoption.




