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Substituted by the House, on motion of Mrs. Murray of Cohasset,

for a bill with the same title (House, No. 342). June 22.
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In the Year One Thousand Nine Hundred and Eighty-Seven

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Section Bof chapter 908 of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out subsection (a) and inserting in place thereof the
4 following subsection:
5 (a) (1) No person shall operate any vessel on the waters of the
6 commonwealth while he is under the influence of intoxicating

1 liquor or marijuana, narcotic drugs, depressant or stimulant
8 substances, as defined in section one of chapter ninety-four C, or
9 the vapors of glue.

10 (2) In any prosecution for a violation of paragraph (1), evidence11 of the percentage, by weight, or alcohol in the defendant’s blood12 at the time of the alleged offense, as shown by chemical test or13 analysis of his blood or as indicated by chemical test or analysis14 of his breath, shall be admissible and deemed relevant to the15 determination of the question or whether the defendant was at16 such time under the influence of intoxicating liquor, provided
17 however, that if such test or analysis was made by or at the18 direction of a law enforcement officer, it was made with the19 consent of the defendant, the results thereof were made available20 to him upon his request and the defendant was afforded a21 reasonable opportunity, at his request and at his expense, to have22 another such test or analysis made by a person or physician23 selected by him; and provided, further that blood shall not be

An Act providing for blood or breath alcohol content analysis

FOR PERSONS SUSPECTED OF OPERATING A VESSEL UNDER THE
INFLUENCE OF ALCOHOL.



HOUSE - No. 5780 [June2

24 withdrawn from any part for the purpose of such test or analysis
25 except by a physician, registered or certified medical technician.
26 Evidence that the defendant failed or refused to consent to such
27 test or analysis shall not be admissible against him in a civil or
28 criminal processing but any failure of the law enforcement officer
29 to attempt to administer or have administered such a test or
30 analysis, shall be so admissible. If such evidence is that such
31 percentage was five one-hundredths or less, there shall be a
32 presumption that such defendant was not under the influence of
33 intoxicating liquor, and he shall be released from custody
34 forthwith, but the officer who placed him under arrest shall not
35 be liable for false arrest, if such law enforcement officer had
36 reasonable grounds to believe that the person arrested had been
37 operating a vessel while under the influence of intoxicating liquor,
38 if such evidence is that such percentage was more than five one-
-39 hundredths but less than ten one-hundredths, there shall be no
40 presumption; and if such evidence is that such percentage was ten
41 one-hundredths or more, there shall be a presumption that such
42 defendant was under the influence of intoxicating liquor. A
43 certificate, signed and sworn to, by a chemist of the department
44 of public safety or by a chemist of a laboratory certified by said
45 department, or a reading from a device certified by said depart-
-46 ment as providing accurate readings of the percentage of alcohol
47 in blood, and signed and sworn to by the law enforcement officer
48 who administered such test which contains the results of an analy-
-49 sis of the percentage of alcohol in such blood shall be prima facie
50 evidence of the percentage of alcohol in such blood.
51 Whoever operates a vessel on the waters of the commonwealth
52 shall be deemed to have consented to submit to a chemical test
53 or analysis of his breath or blood in the event that he is arrested
54 for operating while under the influence of intoxicating liquor,
55 provided, that no person shall be deemed to have consented to
56 a blood test unless such person has been brought for treatment
57 to a medical facility licensed under the provisions of section fifty-
-58 one of chapter one hundred and eleven; and provided, further that
59 no person who is afflicted with hemophilia, diabetes or any other
60 condition requiring the use of anticoagulants shall be deemed to
61 have consented to a withdrawal of blood. Such test shall be
62 administered at the direction of a law enforcement officer, having
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63 reasonable grounds to believe that the person arrested has been
64 operating a vessel under the influence of intoxicating liquor.
65 If a person arrested for operating while under the influence of
66 intoxicating liquor refuses to submit to such test or analysis, after
67 having been informed that the refusal to so submit shall be
68 punished by a civil fine of not more than one hundred dollars,
69 such person shall be subject to a civil fine of not more than one
70 hundred dollars assessed through an adjudicatory proceeding
71 conducted by the division pursuant to the provisions of chapter
72 thirty A. Such penalty shall be the exclusive penalty that may be
73 prescribed for a refusal to submit to such test or analysis.
74 At the time of such refusal such person shall be cited for such
75 refusal which citation shall state that such person shall be subject
76 to an adjudicatory hearing held by the division of law
77 enforcement. Written notice of the date, time and place of such
78 hearing shall be provided to the person either by service, in hand,
79 or by certified mail, return receipt requested. Such notice in
80 addition shall include a concise statement of the facts giving rise
81 to the hearing, reference to this section, the potential penalty
82 hereunder, a statement of such person’s rights to an adjudicatory
83 hearing and the manner in which such person may waive such
84 hearing, the consequences of waiver, and the manner of payment85 of the penalty if such person elects to pay the penalty and waive
86 the adjudicatory hearing.
87 Such person may waive the right to an adjudicatory hearing88 by so stating in writing or by failing to appear twice at such89 adjudicatory hearing at the designated time, date and place. The90 division may reschedule hearing dates, times and places in91 response to written requests received at least one day prior to such92 hearing.
93 If a person waives his right to an adjudicatory hearing, such94 person shall be assessed the full civil penalty of one hundred95 dollars. If a civil administrative penalty is assessed, said civil96 administrative penalty shall be final upon the expiration of thirty97 days if no action for judicial review is commenced pursuant to98 said chapter thirty A.

99 If a person fails to pay a civil administrative penalty assessed00 pursuant to this section within ninety days of the time it becomes101 final, such person shall be liable to the commonwealth for up



[June 1987]HOUSE - No. 57804

102 three times the amount of such penalty, together with the costs,
103 plus interest from the time the civil administrative penalty became
104 final, including all costs and attorney’s fees incurred directly in
105 the collection thereof. The rate of interest shall be the rate set forth
106 in section six C of chapter two hundred and thirty-one”. The
107 director shall refuse to issue an original certificate of number or
108 to renew the certificate of number for any boat owned by a person
109 who fails to pay such civil administrative penalty and any related
110 penalties or costs, until such payment is made in full.
111 (3) Any person convicted of a violation of paragraph (1) may
112 as part of the disposition in the case, be ordered to participate
113 in a boating safety education course or an alcohol education or
114 rehabilitation program or a drug treatment or drug rehabilitation
115 program.

1 SECTION 2. Said section Bof said chapter 908, as so
2 appearing, is hereby further amended by striking out subsection
3 (b) and inserting in place thereof the following subsection;
4 (b) No person shall operate any motorboat or vessel or use any
5 water skis, surfboard or similar device on the waters of the
6 commonwealth negligently so as to endanger the lives or safety
7 of the public, or use any water skis, surfboard or similar device
8 thereon in the nighttime.
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