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Dear Mr. MacQueen:

We are writing to inform you that the Special Committee on Comparable Worth, 
established by House Order 6547 of 1983 and revived and continued by House Order 
5854 of 1985, has prepared a Second Report, a copy of which is enclosed. Please 
file this report in accordance with the Order.

Thank you for your consideration in this matter.

Sincerely,

ROBERT D. WETMORE
Senate Chairman
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SECOND REPORT OF THE  
SPECIAL COMMITTEE ON COM PARABLE WORTH

The Special Committee on Comparable W orth is a joint study com
mittee established by House Order 6547 of 1983, adopted by the House 
of Representatives on June 29, 1983 and by the Senate on Septem
ber 13, 1983, and revived and continued by House Order 5854 and 
1985, adopted by the House of Representatives on M arch 25, 1985 
and by the Senate on April 23, 1985. Its purpose is to make an inves
tigation and study relative to comparable worth in employment and 
the extent to which sex segregation continues to exist in state serv
ice, and to determine those classified positions for which compensa
tion is not commensurate with positions of comparable worth. The 
Special Committee began work in February, 1984, filed an Interim 
Report on December 3, 1984, and has a current final reporting date 
of December 31, 1986. It has been funded in Chapter 289 of the Acts 
of 1983, Chapter 234 of the Acts of 1984, and Chapter 140 of the Acts 
of 1985.

The Special Committee is headed by Senator Robert D. Wetmore, 
Senate Chairman, and Representative Joan  M. M enard, House 
Chairman. Senators W etmore, Anna P. Buckley and Mary L. Padula 
were appointed by the Senate President on November 11, 1983 and 
reappointed on May 6, 1985. Representatives M enard, Nicholas J. 
Buglione, David C. Cohen, Barbara E. Gray, Mary Jeanette M urray 
and Marilyn L. Travinski were appointed by the Speaker of the House 
on September 19, 1983 and reappointed on May 2, 1985 with 
Representative Roberta R. Goldm an replacing Representative 
Travinski who resigned from the Special Committee at the beginning 
of the 1985 legislative session.

During the two years of its existence, the Special Committee has 
gathered background information on the subject of comparable worth 
in employment and reviewed the state workforce for patterns of sex 
segregation in employment and associated inequities in compensation. 
Public hearings were held in the spring of 1984 in Fall River, Fram ing
ham, Springfield, Pittsfield and Boston, with testimony overwhelm
ingly in favor of pay equity as a public policy and the need for 
comparable worth wage adjustments.
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In accordance with the recommendations of its First (Interim) 
Report, the Special Committee has worked closely with the Depart
ment of Personnel Administration and Office of Employee Relations 
to develop methods of implementing pay equity within the statutory 
boundaries of collective bargaining. In addition, the Special 
Committee has been available to advocacy groups to provide a 
channel of communication for those with a continuing interest in this 
issue, as well as serving as a source of information on pay equity for 
both the public and private sectors.

The Special Committee would like to take this opportunity to thank 
Governor Michael S. Dukakis and members of his administration for 
their cooperation and support: in particular, Frank J. Keefe, Secre
tary of Administration and Finance, David A. Haley, Personnel 
Adm inistrator, Daniel J. Sullivan, Director of the Office of Employee 
Relations, and their respective staffs. Special acknowledgement must 
be made to James J. Hartnett, Jr. of the Department of Personnel 
Adm inistration and Paul J. Waystack and Valian C. Norris of the 
Office of Employee Relations for their willingness to answer endless 
questions and for their unfailing good cheer. Thanks also go to Gaspar 
Caso, State Librarian, and the entire reference staff of the State 
Library. Finally, the members of the Special Committee wish to 
acknowledge and thank staff members Attorney John C. Coolidge 
and Judith  H. Robbins and to note the assistance received from Carol 
A. Doherty, Rebecca Brown and Meredith Mack.
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REPORT FROM  CENTER FOR W OMEN IN GOVERNM ENT

In reviewing the status of the Commonwealth’s workforce with 
respect to pay equity, the Special Committee was made aware that 
the Department of Personnel Adm inistration’s Bureau of Classifica
tion had conducted a full study of the S tate’s classification system 
beginning in 1976 and concluding in 1980. Job descriptions (dating 
from 1956) were completely rewritten and job-family career ladders 
developed using a methodology designed by Hay Associates who 
served as technical consultants. However, only the managerial clas
sification plan resulting from this study was implemented (Chapter 
699 of the Acts of 1981).

The Special Committee determined that time and expense could 
be saved if the remaining non-managerial job descriptions and 
classifications completed in 1980 could be used as the basis for further 
comparable worth analysis. Concluding that outside professional 
expertise was needed, the Special Committee contracted with the 
Center for Women in Government at the State University of New 
York at Albany for a technical review of the methodology of the M as
sachusetts Statewide Classification Study of 1980. The consultants 
were asked to evaluate the Study using the principles of comparable 
worth and to determine whether it could serve as a solid foundation 
for further investigation into the state’s personnel system. They were 
also asked to review and evaluate the Hay-based point system used 
by the state for job evaluation and make recommendations as to 
methods for implementing pay equity in the Commonwealth.

The Center for Women in Government sent its consultant team of 
Dr. Ronnie Steinberg and Dr. Lois Heignere, both nationally 
recognized as expert in comparable worth analysis, to Boston in 
October, 1984. They met extensively with the officials and staff who 
had carried out the 1980 Study as well as reviewing the full comple
ment of working papers. Their report and recommendations were 
submitted to the Special Committee early in 1985.

The six recommendations of the Center for Women in Government 
(CWG) have been carefully studied by the Special Committee and are, 
where appropriate, incorporated into this report’s recommendations. 
However, it seems useful to respond directly to the consultant’s recom
mendations as submitted.

The first recommendation of the CWG is “that the classes, job titles 
and career ladders developed through the job analysis phase of the
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1976-80 classification study be implemented.” The CWG further 
recommends that “job specifications should be reviewed to eliminate 
duplication” and that “traditionally female job titles should be 
examined against a checklist of job content factors to assure that 
im portant content has not been overlooked for these positions.” 
Implementation of the 1980 classification plan with its updated job 
descriptions and reduced number of position classes was recognized 
as a basic and necessary step toward pay equity in the Special Com
mittee’s First (Interim) Report. Recently negotiated contracts with 
Unit 7 (Health Care Professionals) and Unit 6 (Administrative and 
Professional) have included adoption of the new classification plan, 
and it is on the table in all current negotiations.

The Departm ent of Personnel Administration has indicated that 
a review and update of the work completed in 1980 is fully underway. 
As was done for Units 6 and 7, updated information will be provided 
to each bargaining unit before implementation begins to be 
negotiated. This review can and should include provisions to eliminate 
duplication and overstatement in job specifications and to assure that 
all job descriptions accurately reflect required knowledge, skills, 
abilities and personal characteristics. However, since the underlying 
validity of the entire classification plan relies on job content infor
mation as provided by employees, an additional comparison against 
a checklist of job content factors seems inappropriate. Content-valid 
job descriptions cannot be based upon what others think employees 
should  have said abou t th e ir jobs. F inally , the suggested 
reorganization of the format of the job descriptions would surely con
flict with the task-oriented, content-specific process that is the basis 
of the entire classification system.

The second recommendation of the CWG is “that a Special 
Committee or Task Force be established representing the diversity of 
constituencies, organizations, and policy-makers interested in the 
policy goal of equal pay for work of comparable worth” to consider 
policy decisions such as “the selection of factors and factor weights, 
the process of applying points to job specifications, and advising labor 
and management regarding difficult Commonwealth compensation 
issues.” The Special Committee does not feel there would be any value 
to establishing a further task force at the present time. The Committee 
itself is a representative body and can provide the necessary oversight
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for the technical activities of the executive agencies as well as a forum 
for constructive dialogue on policy decisions.

Under the statutes, the Departm ent of Personnel Administration 
is given the responsibility for evaluating jobs (G.L. Chapters 30 and 
31) and the Office of Employee Relations for negotiating compen
sation (G.L. Chapter 150E). Any change in this basic delegation of 
responsibility would require major statutory amendment which the 
Special Committee does not believe would be in the best interest of 
the Commonwealth.

In its third recommendations, the CWG asks that a committee or 
task force “seriously consider either establishing a new factor and 
factor weight system or modifying the Hay Guide Chart system in 
ways that improve its acknowledgement of the value of women’s 
work.” The Guide Charts now used in the Commonwealth for job 
evaluation were prepared by the Hay Associates for M assachusetts 
in 1977. At the urging of the Special Committee, the Departm ent of 
Personnel Administration has already requested a proposal from Hay 
Associates for a review and “enhancem ent” of the charts and is only 
awaiting funding. This review process would include provision for 
input from interested citizen groups. Since there already exists a sub
stantial Commonwealth commitment to the Hay system, the Special 
Committee supports and encourages efforts to modify that evaluation 
system to meet the needs of the Commonwealth and its employees 
and to ensure that the contributions of female and minority work
ers are properly recognized.

In its fourth recommendation, the CWG asks that a committee or 
task force “oversee a process of assigning job worth points to non- 
managerial positions” in order to “maximize consistency between 
managerial and non-managerial point assignments and minimize 
gender halo effects.” The Special Committee does not propose any 
formalized requirement for third-party participation in job evaluation 
which is a function of the Departm ent of Personnel Administration 
and the immediate concern of labor and management. However, the 
consultant’s suggestions for improving the process should be carefully 
considered and incorporated where applicable.

The fifth recommendation for the CWG is “that a//jobs in the M as
sachusetts State Civil Service system, including all non-managerial 
bargaining units and managerial classes, should be arrayed around 
the same pay policy line.” Since compensation for state employees
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in M assachusetts is subject to collective bargaining and there are 
numerous bargaining units, the complex statistical effort required to 
prepare a single “pay policy line” is of little value and might even be 
considered to compromise the right of employees to bargain over 
wages. The Special Committee does not support this approach to 
salary-setting for the Commonwealth.

The sixth recommendation of the CWG is “that the Special Com
mittee or Task Force explore the options for implementing com
parable worth through the collective bargaining process and advise 
both labor and nianagement concerning the appropriate steps that 
should be taken to provide for pay equity between male-dominated 
and female-dominated jobs.” The Special Committee has spent con
siderable time discussing implementation under collective bargaining 
and supports use of the contractual provision for class reallocation 
which adjusts the pay grade assignment for a given position and thus 
effects a perm anent realignment of job classes within the bargaining 
unit. Com parisons are currently being made within bargaining units 
to achieve equity although at some point it may be useful to make 
comparisons across bargaining units since some of these groups are 
themselves sex-segregated. However, the Special Committee is com
mitted to collective bargaining as the proper arena for determining 
compensation and sees its role as policy-making rather than directly 
participatory.



1987] HOUSE -  No. 5900 11

LEGAL STATUS OF COM PARABLE W ORTH

In Massachusetts, and throughout the nation, the comparable 
worth debate has been influenced by the decison of the Federal 
D istrict C ourt fo r the W estern D istric t of W ash ing ton  in 
A.F.S.C.M.E. v. State o f Washington. District Judge Tanner ruled 
in 1983 that the State of W ashington had illegally discriminated 
against its employees by paying its workers in traditionally female- 
dominated jobs less than those in traditionally male-dominated jobs. 
The evidence in the case consisted primarily of a comparable worth 
job evaluation study which the State had commissioned and then 
failed to implement. The potential cost to the State of W ashington 
was massive, with total liability including back pay estimated as high 
as $800,000,000.

For the first time, a federal court had found an employer liable for 
paying different wages to employees of each sex who worked in 
different jobs. Although the decision did not set any legal precedent, 
it had an enormous social and political impact. The ruling, if upheld 
on appeal, would provide the basis for potential sex discrimination 
suits against virtually every major employer in the country, including 
the Commonwealth of Massachusetts.

In 1984, Governor Michael S. Dukakis and the Special Committee 
began their joint initiative, actively working to ensure that all of the 
Commonwealth’s employees were equitably compensated. The 
program of negotiating mid-contract class reallocations for the S tate’s 
employees w orking in d isp ro p o rtio n a te ly  underpaid  fem ale- 
dominated positions was well underway when the Ninth Circuit Court 
of Appeals reversed the District Court decision in A.F.S.C.M.E. 
Nevertheless, Governor Dukakis and the Special Committee remain 
firmly committed to the need for achieving and maintaining equitable 
compensation relationships among the various job titles within the 
state service.
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FEDERAL LEGISLATION

“The starting  point for any discussion of sex-based wage 
discrimination claims must be the Equal Pay Act of 1963, enacted 
as an amendment to the Fair Labor Standards Act of 1938, 29 U.S.C., 
sections 201-219.” County o f Washington v. Gunther, 452 U.S. 161, 
184, 101 S.Ct. 2242, 2255, 68 L.Ed. 2d 751, 769, (1981) (Relinquish 
J., dissenting). The Equal Pay Act of 1963 provides in part that, “No 
employer having employees subject to any provisions of this section 
shall discriminate, within any establishment in which such employees 
are employed, between employees on the basis of sex by paying wages 
to employees in such establishment at a rate less than the rate at which 
he pays wages to employees of the opposite sex in such establishment 
for equal work on jobs the performance of which requires equal skill, 
effort, and responsibility, and which are performed under similar 
working conditions, except where such payment is made pursuant to 
(i) a seniority system; (ii) a merit system; (iii) a system which meas
ures earnings by quantity or quality of production; or (iv) a differential 
based on any other factor other than sex: Provided, That an employer 
who is paying a wage rate differential in violation of this subsection 
shall not, in order to comply with the provisions of this subsection, 
reduce the wage of any employee.” 29 U.S.C. section 206 (d) (1).

The federal courts have consistently interpreted this section as 
requiring p roo f that the jobs being compared are equal or 
substantially equal. Wage differentials are justified only if they com
pensate for an appreciable difference in the work performed. See, 
Thompson v. Sawyer, 678 F.2d 257, 219 U.S. App. D.C. 393 (1982), 
Odomes v. Nucare, Inc., 653 F.2d 246 (1981), Equal Employment 
Opportunity Commission V. Kenosha Unified School District No. 1, 
620 F.2d. 1220(1980), Brennan v. Prince William Hospital Corp., 503 
F.2d 282 (4th Cir., 1974), cert, denied 420 U.S. 972, 95 S.Ct. 1392, 
43 L.Ed.2d 652 (1975), Christopher v. State o f Iowa, 559 F.2d 1135 
(8th Cir., 1977), Gunther v. County o f Washington, 623 F.2d 1303 
(9th Cir., 1979, affirmed 452 U.S. 161, 101 S.Ct. 2242, 68 L.Ed.2d 
751 (1981). Plaintiffs, “ . . . are not required, however, to show that 
the jobs performed are identical.” Gunther v. County o f Washington, 
supra., at 1309, citing Peltier v. City o f Fargo, 533 F.2d 374, 377 (8th 
Cir., 1976). “To make this showing, actual job performance and 
content — not job titles, classifications or descriptions — is determina
tive. It is the overall job, not its individual segments, that must form
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the basis of comparison, and because job duties vary so widely, each 
suit must be determined on a case-by-case basis.” Gunther v. County 
of Washington, supra., (citations omitted).

It is clear that a comparable worth claim, one based solely upon 
a comparison of substantially dissimilar or unequal jobs, will not state 
a cause of action under the Equal Pay Act of 1963. The use of the 
“substantially equal” standard curtails employers’ ability to justify a 
pay differential based upon a transparent, minor change in job duties. 
Merely calling a male employee an “assistant” and a female employee 
a “secretary” would not insulate the employer from liability if their 
job duties were substantially the same and the “assistant” received an 
unjustifiably higher salary. See generally, Horner v. Mary Institute, 
613 F.2d 706, 714 (1980) (jobs of two physical education teachers were 
not substantially equal even though “superficially identical in that 
both involve teaching of physical education”).

The Equal Pay Act provides employers with four affirmative 
defenses, which can be specifically pleaded and proven: (i) a seniority 
system; (ii) a merit system; (iii) a system which measures earnings by 
quantity or quality of production; or (iv) a differential based on any 
other factor other than sex. 29 U.S.C. section 206 (d)(1). These 
seniority, merit, or production systems cannot, of course, be based 
on gender. They must be applied in a systematic fashion, according 
to predetermined criteria. And they cannot serve as a pretext for sex- 
based wage discrim ination. Equal Em ploym ent O pportunity 
Commission v. Aetna Insurance Co., 616 F.2d 719 (1980), Saltzman 
v. Fullerton Metals Co., 661 F.2d 647 (1981), Marshall v. J.C. Penney 
Co., Inc., 464 F.Supp. 1166 (D.C. Ohio, 1979). The plaintiff must 
demonstrate that the work performed was equal or substantially 
equal, and that the employer paid members of one sex more than the 
other. The burden of production then shifts to the employer, who must 
show that the wage differential was justified by one of the four affirm a
tive defenses. Horner v. Mary Institute, 613 F.2d 706 (1980), Pedreyra 
v. Cornell Prescription Pharmacies, Inc., 465 F.Supp. 936 (D C 
Colo., 1979).

Congress considered and rejected a “comparable w ork” standard 
in favor of the “equal work” requirement during the debate on the 
Equal Pay Act. See, Gunther v. County o f Washington, supra., at 
184-189, 101 S.Ct. at 2255-2257, 68 L.Ed. 2d at 769-772 (Rehnquist, 
J., dissenting). The Equal Pay Act was passed by Congress, “ . . .  to
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remedy what was perceived to be a serious and endemic problem of 
(sex-based) employment discrimination in private industry.” Corning 
Glass Works v. Brennan, 417 U.S. 188, 195, 94 S.Ct. 2223, 2228 41 
L.Ed.2d 1, 10 (1974).

The following year Congress considered and enacted Title VII of 
the Civil Rights Act of 1964, which prohibits discrimination in 
employment on the basis of race, color, national origin, religion, and 
sex. 42 U.S.C. section 2000e-2(a)(l). The Equal Pay Act addresses 
the problem of gender-based wage discrimination, while Title VII f l 
makes it unlawful for an employer to “discriminate against any ' 
individual with respect to his compensation, terms, conditions, or 
privileges of employment,” or to “limit, segregate, or classify his 
employees or applicants because of sex.” 42 U.S.C. section 2000e-2(a). 
Title VII prohibits discrimination on the basis of race, color, national 
origin or religion, in addition to sex. “The Act proscribes not only 
overt discrimination, but also practices that are fair in form, but 
discriminatory in operation. The touchstone is business necessity. If 
an employment practice which operates to exclude Negroes cannot 
be shown to be related to job performance, the practice is prohibited.” 
Griggs v. Duke Power Co., 401 U.S. 424, 431, 91 S.Ct. 849, 853, 28 
L.Ed.2d 158, 164 (1971) (Burger, C.J., writing for a unanimous 
Court).

GUNTHER v. COUNTY OF WASHINGTON

The relationship between these two statutes; the broad remedial 
purposes of Title VII and the narrower, more specific prohibitions 
of the Equal Pay Act, was the subject of Congressional debate dur
ing consideration of the Civil Rights Act of 1964. See generally, 
Corning Glass Works v. Brennan, supra., at 198-201, 94 S.Ct. 2229- 
2231, 41 L.Ed.2d 12-14, 110 Cong. Rec. 7217, 13647 (1964). In an 
attem pt to harmonize future interpretations of the two statutes, 
Senator Bennett offered what has since become known as the Bennett 
Amendment to Title VII: “It shall not be an unlawful employment J  
practice under this subchapter for any employer to differentiate upon 
the basis of sex in determining the amount of the wages or compen
sation paid or to be paid to employees of such employer if such di - 
ferentiation is authorized by the provisions of section 206(d) of Title 
29 ” 42 U S C. section 2000e-2(h), (emphasis supplied).

The United States Supreme Court has held that aprimafacie case
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can be presented under title VII which does not precisely meet the 
equal work requirements of the Equal Pay Act. Gunther v. County 
o f Washington, 452 U.S. 169, 101 S.Ct. 2242, 68 L.Ed.2d 751 (1981). 
The Court found that the Bennett Amendment to Title VII incorpo
rated only the four affirmative defenses of the Equal Pay Act (29 
U.S.C., section 206(d)). Id. at 168, 101 S.Ct. at 2247, 68 L.Ed.2d at 
759. Gunther has been frequently viewed as encouragement for pure 
comparable worth arguments, since it allows plaintiffs to present a 
Title VII claim which would be precluded under the Equal Pay A ct’s 
substantial equality standard. It is true that the court could have 
adopted the arguments of Justice Rehnquist’s dissent; that the Bennett 
Amendment makes the Equal Pay Act the only federal remedy for 
discriminatory sex-based pay differentials. Rather, the Court rules 
that plaintiffs may state a Title VII claim founded on sex-based wage 
differentials without following the precise contours of the Equal Pay 
Act. However, the Court was more specific about what it was not 
addressing. “We emphasize at the outset the narrowness of the ques
tion before us in this case. Respondents’ claim is not based on the 
controversial concept of ‘comparable w orth,’ under which plaintiffs 
might claim increased compensation on the basis of a comparison of 
the intrinsic worth or difficulty of their job with that of other jobs 
in the same organization or community. Rather, respondents seek to 
provide, by direct evidence, that their wages were depressed because 
of intentional sex discrimination, consisting of setting the wage scale 
for female guards, but not for male guards, at a level lower than its 
own survey of outside markets and the worth of the jobs warranted. 
The narrow question in this case is whether such a claim is precluded 
by the last sentence of section 703(h) of Title VII, called the ‘Bennett 
Amendment.’” Id. at 167, 101 S.Ct. 2246, 68 L.Ed.2d 753, 757-758. 
The Court further lim ited the applicability of its ruling for future 
litigation by stating: “We are not called upon in this case to decide 
whether respondents have stated a prima facie case of sex discrimina
tion under Title VII, or to lay down standards for the further con- 

f duct of this litigation. The sole issue we decide is whether respondents’ 
failure to satisfy the equal work standard of the Equal Pay Act in 
itself precludes their proceeding under Title VII.” Id. (citations 
omitted).

The female plaintiffs in Gunther worked as prison guards or 
matrons until the County closed the women’s jail, transferred the
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prisoners to a different facility in another county and eliminated the 
plaintiffs jobs. Suit was brought under Title VII, claiming that the 
matrons received illegally lower wages than male prison guards for 
performing substantially equal work; and in the alternative, if the jobs 
were not found to be substantially equal, that they should be permitted 
to show that part of the wage differential was attributable to illegal 
sex discrimination under Title VII. Gunther v. County o f Washing
ton, 623 F .2d 1303, 1307-1310 (9th Cir., 1979), affirmed 452 U.S. 161 
101 S.Ct. 2242, 68 L.Ed.2d 751 (1981). They did not bring an Equal 
Pay Act claim since the effective date of the Act’s applicability to 
government employees was May 1, 1974 and their jobs had been 
terminated on January 15, 1974. Id. at 1308. The United States 
District Court for the District of Oregon found that the matrons did 
not establish a prima facie case under the Equal Pay Act’s standard 
of substantial equality. The court relied heavily on the fact that the 
male guards were responsible for twelve times as many prisoners, and 
that the matrons spent as much as half of their time performing clerical 
work. Id. at 1310. The Court of Appeals concluded that the District 
C ourt’s findings were not clearly erroneous. However, the lack of sub
stantial equality did not bar proceeding under Title VII. “If we were 
to limit Title VII's protection against sexually discriminatory prac
tices to those covered by the Equal Pay Act, we would in effect insulate 
other equally harmful discriminatory practices from review.” Id. at 
1312-1313. In addition, the County had evaluated the two jobs and 
determined that the matrons should be paid approximately 95% as 
much as the male prison guards, yet they received only 70% of their 
counterparts’ wages. County o f Washington v. Gunther, 452 U.S. at 
180-181, 101 S.Ct. 2253, 68 L.Ed.2d 766-767. “. . . the county set the 
pay scale for female guards, but not male guards, at a level lower 
than that warranted by its own survey of outside markets and the 
worth of the jobs.” Id. at 165, 101 S.Ct. 2245, 68 L.Ed. 2d 757 
(emphasis supplied). The Supreme Court found this to be significant, 
for it, “. . . does not require a court to make its own subjective assess
ment of the value of the male and female guard jobs, or to attempt 
by statistical technique or other method to quantify the effect of sex 
discrimination on the wage rates.” Id. at 181, 101 S.Ct. at 2253-2254, 
68 L.Ed.2d at 767.

Gunther is not a pure comparable worth case. It is more accurately 
characterized as an intentional failure to pay case. Interestingly
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enough, the defendant employer was never found liable. The District 
Court made no findings of fact concerning the difference in pay scales. 
The court’s inquiry ended once it determined that the plantiffs failed 
to meet the substantial equality test of the Equal Pay Act. The Court 
of Appeals reversed, holding that the plaintiffs were not precluded 
from going forward under Title VII. “We think that on remand the 
district court should consider this evidence.” Gunther v. County o f  
Washington, 623 F.2d 1303, 1314 (1979), affirmed, 452 U.S. 161, 101 
S.Ct. 2242,68 L.Ed.2d 751 (1981). However, when the case again came 
before the District Court, after having been appealed to the Circuit 
Court of Appeals and the United States Supreme Court, the parties 
decided to settle the various claims. Consequently, no court has found 
that in fact the defendant employer paid the female prison guards less 
than their male counterparts due to intentional sex discrimination, 
as prohibited by Title VII. All we know from Gunther is that as a 
matter of law, Title VII plaintiffs’ claims are not automatically barred 
if they do not allege and prove that the work performed was 
substantially equal. “We do not decide in this case the precise contours 
of lawsuits challenging sex discrimination in compensation under 
Title VII. It is sufficient to note that respondents’ claims are not barred 
by section 703(h) of Title Vll merely because respondents do not 
perform work equal to that of male jail guards.” Gunther v. County 
of Washington, 452 U.S. 161, 181, 101 S.Ct. 2242, 2254, 68 L.Ed.2d 
751,767 (1981).

The Gunther Court acknowledged that th e"  . . .  the incorporation 
of the fourth affirmative defense (any other factor other than sex) 
could have significant consequences for Title VII litigation. Title VII's 
prohibition of discriminatory employment practices was intended to 
be broadly inclusive, proscribing ‘not only overt discrimination but 
also practices that are fair in form, but discriminatory in operation.’ 
Griggs v. Duke Power Co., 401 U.S. 424, 431, 91 S.Ct. 849, 853, 28 
L.Ed.2d 158, 164 (1971). The structure of Title VII litigation, includ
ing presumptions, burdens of proof, and defenses, has been designed 
to reflect this approach.” Id. at 170, 101 S.Ct. at 2248, 68 L.Ed.2d 
at 760. However, the Court declined to “ . . . decide in this case how 
sex-based wage discrimination litigation under Title VII should be 
structured to accommodate the fourth affirmative defense of the 
Equal Pay Act . . ."Id. at 171, 101 S.Ct at 2249, 68 L.Ed.2d at 761. 
In its analysis of the legislative history of the Equal Pay Act the
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Gunther Court noted that the fourth affirmative defense was added 
to eliminate the, “ . . . concern that bona fide job evaluation systems 
used by American business would otherwise be disrupted.” Id. at 170, 
n i l ,  101 S.Ct. at 2248, 68 L.Ed.2d at 761. Furthermore, the Court 
said that courts and administrative agencies cannot, . . substitute 
their judgm ent for the judgment of the employer . . . who (has) 
established and applied a bona fide rating system, so long as it does 
not discriminate on the basis of sex.” Id. at 171, 101 S.Ct. at 2249, 
68 L.Ed.2d at 761. Even though it was unnecessary for the Court to 
decide the issue, it was strongly implied that the availability of the 
“any factor other than sex” defense may restrict future sex-based 
compensation claims to situations of intentional discrimination; 
legitimate job evaluation systems may prove to be a permissible 
“factor other than sex.”

The dissent by Justice Rehnquist accuses the Gunther Court of 
writing such a limited, qualified opinion that it provides little guidance 
for either lower courts or employers, who may wish to avoid liability 
under Title VIE “One has the sense that the decision today will be 
treated like a restricted railroad ticket, ‘good for this day and train 
only.’ ” Id. at 184,101 S.Ct. at 2255,68 L.Ed.2d at 769, (quotingSmith 
v. Allwright, 321 U.S. 649, 669, 64 S.Ct. 757, 768, 88 L.Ed. 987,1000 
(1944) (Roberts, J. dissenting). Indeed, Gunther provides very little 
concrete guidance for future Title VII litigants, either alleging or 
defending a claim  of sex-based wage discrimination. Can a 
discrimination claim succeed if it rests solely on a comparable worth 
comparison of jobs which crosses occupational lines? Exactly what 
sort of evidence is sufficient to establish a prima facie case of sex- 
based wage discrimination under Title VII? Can an employer 
successfully defend a wage discrimination case by pointing to the labor 
market for different jobs? What are the Title VII boundaries of the 
“any other factor other than sex” affirmative defense? How are the 
traditional Title VII burdens of proof allocated in a sex-based wage 
discrimination case? Must plaintiffs provide proof of discriminatory 
intent or can they succeed upon a showing of adverse impact?

THE BURDEN OF PROOF IN TITLE VII 
SEX-BASED COMPENSA TION CASES

One major question left unresolved by the Gunther Court is just 
how litigants will manage to prove or defend claims of sex-based wage
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discrimination. Generally unlawful sex discrimination can be proven 
by showing either the disparate treatm ent of employees or the 
disparate impact of a facially neutral employment practice or 
procedure. See generally, Newman and Vonhof, “Separate But Equal" 
—- Job Segregation and Pay Equity in the Wake o f  Gunther, 1981 
U. 111. L. Rev. 269. Disparate treatment cases are usually somewhat 
more clearcut and easier for plaintiffs to prove, especially if there is 
evidence that the employer overtly considered gender in setting salary 
levels. The Supreme Court established the basic framework for 
proving disparate treatment in McDonnell Douglas Corporation v. 
Green, 411 U.S. 801, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). Though 
a racial discrimination case, like Griggs, the allocation of the various 
burdens applies to gender-based discrimination cases as well. The 
plaintiff must establish a prima facie case by showing that she belongs 
to a protected class and that she was denied a benefit of employment 
(hiring, promotion, wage increase, training, etc.) because of sex. The 
employer then must offer evidence that the benefit was not denied 
due to discrimination, that the action was taken for a legitimate 
business reason. Finally, the plaintiff has the opportunity to rebut the 
employer’s proffered reason, showing that it is actually a pretext for 
discrimination. Id. at 803-805, 93 S.Ct. at 1824-1825, 36 L.Ed.2d at 
678-679.

International Union o f Electrical, Radio and Machine Workers v. 
Westinghouse Electric Corporation (hereinafter Westinghouse) 
presents a clear example of disparate treatm ent analysis. In 
Westinghouse the plaintiffs alleged and proved that the employer 
intentionally depressed the wages for fem ale-dom inated jobs. 
Evidence included the Westinghouse Industrial Relations M anual, a 
company handbook which stated, “The rate or range for Labor 
Grades (for women) do not coincide with the values on the m en’s scale. 
Basically then, we have another wage curve or Key Sheet for women 
below and not parallel with the men’s curve.” I. U.E. v. Westinghouse, 
631 F.2d 1094, 1097 (3rd Cir., 1980), cert, denied 452 U.S. 967, 101 
S.Ct. 3121, 69 L.Ed.2d 980 (1981), (quoting Westinghouse Industrial 
Relations Manual (1939) at 158a, emphasis added by the court). This 
was direct evidence of the employer’s intention to treat women less 
favorably than men both in the initial assignment of jobs and in 
subsequent compensation. In 1965, with the passage of Title VII, 
Westinghouse abolished its system of separate wage scales for men
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and women and adopted a single expanded scale. However, the 
company expanded the scale by creating four new labor grades and 
assigning the “women’s jobs” to the bottom of the new scale. Id. at 
1097. The highest paying women’s job received lower wages than the 
lowest paying m en’s job.

Through the introduction of such evidence, Title VII plaintiffs can 
establish a prima facie case of illegal wage discrimination. The 
defendant-employer then has the opportunity to rebut the inference 
of sex discrim ination by introducing evidence that the wage 
differential was not gender-based, that the difference was due to a 
legitimate non-discriminatory business reason. In other words by 
offering evidence that the differential was “authorized” by the Equal 
Pay Act under one of the four affirmative defenses: seniority, merit, 
quantity or quality of production, or any other factor other than sex. 
If the defendant rebuts the presumption of discrimination, by offering 
a valid reason for the wage differential, the plaintiff then has an 
opportunity to prove that the defendant’s reason is in fact just a 
p retex t. “ The em ployer may not fabricate an after-the-fact 
rationalization for a sex-based pay difference.” Laffey v. Northwest 
Airlines, 185 U.S. App. D.C. 322, ,567 F.2d 429,450 (1976), cert,
denied, 434 US. 1086, 98 S.Ct. 1281, 55 L.Ed.2d 792 (1978). 
(Discriminatory wage differential between male airline pursers and 
female cabin attendants, based upon the provision of single rooms 
on layovers and a uniform cleaning allowance for pursers and double 
rooms and no allowance for cabin attendants.) The defendant must 
offer evidence with enough substance to overcome the prima facie 
inference of discrimination. The burden on the defendant is not terribly 
onerous. However, the employer cannot rebut the presumptions simply 
by asserting that its conduct was permissible. Texas Department of 
Community Affairs v. Burdine, 450 U.S. 238, 101 S. Ct. 1089, 67 
L.Ed2d 207 (1981). (Discriminatory denial of promotion, followed by 
termination.) “The prima facie case serves an important function in 
the litigation: it eliminates the most common nondiscriminatory 
reasons for the plaintiff’s rejection. . . the prima facie case ‘raises an 
inference of discrimination only because we presume these acts, if 
otherwise unexplained, are more likely than not based on the 
consideration of impermissible factors.’ ” Id. at 253-254, 101 S.Ct. at 
1094, 67 L.Ed.2d at 215-216. “The defendant need not persuade the
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court that it was actually motivated by the proffered reasons. It is 
sufficient if the defendant’s evidence raises a genuine issue of fact as 
to whether it discriminated against the plaintiff." Id. at 254-255, 101 
S.Ct. at 1094,67 L.Ed.2d at 216. While the burden of production shifts 
to the defendant at the close of the plaintiff’s prima facie case; the 
burden of persuasion, of convincing the court that the plaintiff was 
more likely than not the victim of illegal sex discrimination, never 
shifts and remains throughout the case with the plaintiff. Id. at 256, 
101 S.Ct. at 1095, 67 L.Ed.2d at 217. “When the plaintiff has proved 
a prima facie case of discrimination, the defendant bears only the 
burden of explaining clearly the nondiscrim inatory reasons for its 
actions.” Id. at 260, 101 S.Ct. at 1097, 67 L.Ed.2d at 219. While the 
defendant need only articulate its reasons for its employment 
practices, the plaintiff enjoys some flexibility in the evidence necessary 
to establish a prima facie case. “ ‘ . . . the facts necessarily will vary 
in Title VII cases, and the specification above of the prima facie proof 
required from respondent is not necessarily applicable in every respect 
in differing factual situations.’ ” Id. at 254, n.6, 101 S.Ct. at 1094 n.6, 
67 L.Ed.2d at 215 n.6, (Quoting McDonnell Douglas Corp. v. Green, 
411 U.S. 792, 802, n.13, 93 S.Ct. 1817, 1824, n.13, 36 L.Ed.2d 668, 
677-678, n.13 [1973]).

The disparate impact method of proving a violation of Title VII 
was announced by the Supreme Court in Griggs v. Duke Power 
Company, 401 U.S. 424,91 S.Ct. 849,28 L. Ed.2d 158(1971). Writing 
for the Court, Chief Justice Burger held that the defendant’s use of 
facially neutral employment tests had the effect of impermissibly 
discriminating against blacks. In this particular case, the requirement 
of a high school diploma or the passage of written aptitude tests did 
not have any bearing on subsequent job performance. Yet the use of 
these measurements served to exclude a significantly greater number 
of Negroes from consideration for em ploym ent, transfer or 
promotion, due to a long history of racially segregated, obviously 
inferior public schools. Id. at 430, 91 S.Ct. at 853, 28 L.Ed.2d at 163.
Under the Act, practices, procedures, or tests neutral on their face, 

and even neutral in terms of intent, cannot be maintained if they 
operate to ‘freeze’ the status quo of prior discriminatory employment 
practices. Id. “The Act proscribes not only overt discrimination but 
also practices that are fair in form, but discriminatory in operation.” 
Id. at 431, 91 S.Ct. at 853, 28 L.Ed.2d at 164. “ . . . a plaintiff need
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only show that a facially neutral employment practice produces a 
significantly adverse impact on one race,” or other protected class. 
Pouncy v. Prudential Insurance Company o f America, 668 F.2d 795 
(5th Cir., 1982), citing Dothard v. Rawlinson, 433 U.S. 321, 97 S.Ct. 
2720, 53 L.Ed.2d 786 (1977). (M inimum height requirement 
discriminated against female applicants for corrections officer 
positions.) See also, New York City Transit Authority v. Beazer, 440 
U.S. 568, 99 S.Ct. 1355, 59 L.Ed.2d 587 (1979). (Policy of not hiring 
applicants who used methadone.)

D isparate  im pact analysis applies when the employer has 
implemented some identifiable system, procedure, mechanism or 
policy which, though not overtly discriminatory, has the effect of 
discriminating against members of a protected class of employees or 
job  applicants. Liability under Title VII properly extends to 
conditions created by the employer, rather than to circumstances 
outside the employer’s control. “The discriminatory impact model of 
proof in an employment discrimination case is not, however, the 
appropriate vehicle from which to launch a wide ranging attack on 
the cumulative effect of a company’s employment practices. Nor may 
just any employment practice be challenged under this model simply 
because an uneven racial balance exists in any employer’s work 
force . . . .  Although some courts have used the disparate impact 
m odel of p roo f to challenge multiple employment practices 
simultaneously, this is an incorrect use of the model. The disparate 
impact model applies only when an employer has instituted a specific 
procedure, usually a selection criterion fo r  employment, that can be 
shown to have a causal connection to a class based imbalance in the 
work force." Pouncy v. Prudential Insurance Company o f America, 
supra., at 800. (emphasis supplied).

Does an employer’s job evaluation system or “survey of outside 
m arkets”, as described in Gunther, qualify as a specific procedure or 
employment practice for Title VII purposes? Possibly, if it can be 
shown that the system was somehow rigged or manipulated to 
discriminate against a protected class of employees. The Court’s 
decision rests on the assumption that the employer had already 
implemented the results of the job evaluation study for the male prison 
guards, without consistently applying it to the female prison matrons. 
The Court was very specific in limiting the scope of its holding, 
implying that Gunther is really a failure-to-pay, disparate treatment
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case. Although Title VII provides a remedy for gender based wage 
discrimination which goes beyond that available under the Equal Pay 
Act, Gunther is silent about the exact nature of those cases which fall 
outside the coverage of the Equal Pay Act, but within the scope of 
Title VII. The task of defining the areas of Title VII liability which 
lie beyond the boundaries of the Equal Pay Act was left to other cases 
in other courts.

A.F.S.C.M.E. v. STATE OF WASHINGTON
The lower federal courts soon confronted some of the questions 

posed by Gunther. In July 1982, a class action suit on behalf of 15,500 
State of Washington employees was filed, alleging that their employer 
had illegally maintained gender-based discriminatory compensation 
practices, in violation of Title VII. American Federation o f  State, 
County and Municipal Employees v. State o f  Washington, 578 
F.Supp. 846, 851 (W.D. W ashington, 1983), reversed, 770 F.2d 1401 
(9th Cir., 1985), (hereinafter A.F.S.C.M.E.). In 1974 the State had 
commissioned a personnel classification and pay study by Norman 
Willis & Associates. The study revealed that those employees in 
female-dominated jobs (defined by the State as being those titles with 
at least 70% female incumbency), received on average 20% lower 
wages than comparable male-dominated jobs. Comparability was 
measured by Willis on a point-factor job evaluation system. By 
evaluating the compensable job characteristics of each position, the 
consultant calculated the total number of job  evaluation points or 
“value” for each job. The study revealed that employees in wom en’s 
jobs were paid about 20% less than those in m en’s jobs, per job 
evaluation point. A.F.S.C.M.E., supra., 578 F.Supp. at 861. When 
the study was subsequently updated, similar pay differentials were 
found. Id.

Other evidence included male and female “ Help W anted” 
advertisements, published as recently as 1973, and the inclusion, then 
removal, in the 1977 budget of $7,000,000 to begin implementing 
comparable worth adjustments. Id. at 860, 862. The defendant’s 
failure to adopt and implement the results of the original Willis study 
was the central evidence offered by the plaintiffs. The District Court 
stated, “After careful review of the record herein, this Court cannot 
reach any conclusion other than the State of W ashington has, and 
is continuing to maintain a compensation system which discriminates
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on the basis of sex. The State of Washington, has failed to rectify 
an acknowledged discriminatory disparity in compensation. The State 
has, and is continuing to treat some employees less favorably than 
others because of their sex, and this treatment is intentional.” Id. at 
867. Judge Tanner characterized the matter as a “straightforward 
‘failure to pay’ case, remarkedly analogous to the recently decided 
County o f Washington v. Gunther case.” Id. at 865. The court did 
not analyze the rationale for its findings of liability under both the 
disparate treatment and disparate impact theories.

The District Court awarded injunctive relief, calling for immediate 
implementation of the results of the study and a substantial back pay 
award. The cost of providing victims of illegal discrimination with 
a remedy is never a defense to a Title VII action. Id. at 867, citing 
Los Angeles Department o f Water and Power v. Manhart, 435 U.S. 
702, 98 S.Ct. 1370, 55 L.Ed.2d 657 (1978). See also, Brown v. Board 
o f Education o f Topeka, 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed.2d 1083 
(1955). Published estimates of the total monetary award, including 
back pay, ranged as high as $800,000,000. Judge Tanner’s decision 
was greeted with an avalanche of publicity and commentary. The 
decision was alternately hailed and pilloried in the press. See generally, 
The New York Times, February 17, 1984 and The Wall Street Journal, 
February 7, 1984 for divergent editorial points of view. The award 
was stayed, while the State appealed the ruling to the Ninth Circuit 
Court of Appeals, which reversed the District Court’s decision on 
September 4, 1985. A.F.S.C.M.E., 770 F.2d 1401 (9th Cir., 1985).

While the A.F.S.C.M.E. appeal was pending, the Ninth Circuit 
announced its decision in Spaulding v. University o f Washington, 740 
F.2d 686 (1984), cert, denied U.S., 105 S.Ct. 551, L.Ed.2d (1984). The 
Spaulding  decision  fo reshadow ed  possible difficulty for 
A.F.S.C.M .E. in defending its lower court victory. In Spaulding, the 
Court of Appeals affirmed the District Court’s dismissal of a sex 
discrimination suit against the University of Washington. Members 
of the predominantly female nursing school faculty alleged that they 
had been illegally underpaid on the basis of their sex. The District 
Court adopted the findings and recommendation of dismissal offered 
by the special master it had appointed to review the case.

The nursing faculty argued that they had received lower salaries 
than their male counterparts, in violation of both the Equal Pay Act
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and Title VII. The plaintiffs offered job and salary comparisons with 
other faculty members from a variety of different schools and 
disciplines within the University. Id. at 697. However, the statistical 
evidence offered by the plaintiffs, “ . . . did not adequately account 
for prior job experience, rank or multiple degrees, and, most 
important, it did not adequately evaluate the actual work performed 
by various faculty members . . . The statistical evidence may 
demonstrate a pay disparity, but a difference in pay between jobs 
which women primarily hold and jobs which men primarily hold does 
not state a prima facie Equal Pay Act case if the jobs are not 
substantially equal.” Id. at 698. “The nursing faculty argues that a 
difference in training and educational background is irrelevant to 
whether jobs are substantially equal. In brief, the nursing faculty 
contends that ‘teaching is teaching.’ The contention, although 
superficially appealing, lacks merit.” Id.

In addition to affirming the dismissal of the Equal Pay Act claim, 
the Court of Appeals ruled that the nursing faculty had failed to prove 
the discriminatory animus or intent necessary for a finding of liability 
under Title VII’s disparate treatm ent theory. Id. at 702. “We will not, 
therefore, infer intent merely from the existence of wage differences 
between jobs that are only similar. Gunther does not require this. The 
comparability of the jobs, however, can be relevant to determining 
whether we can infer discriminatory animus. Gunther allows a 
‘comparison of somewhat dissimilar jobs.’ The plaintiff must still 
ultimately prove intent to discriminate to make out a case of disparate 
treatment.” Id. at 700-701. “The nursing faculty suggests we interpret 
Gunther as providing for a ‘comparability plus’ test — that is, as 
requiring only some degree of job  com parability  plus some 
combination of factors including direct and circumstantial evidence 
of discriminatory conduct and pay disparities. This would be, the 
nursing faculty argues, a sliding scale where the ‘plus’ factors vary in 
inverse proportion to the degree of comparability shown. We reject 
the proposal and do not read Gunther as providing such a test. Such 
an unwieldy test might allow plaintiffs to bolster inadequate showings 
of comparability with a confusing potpourri o f ‘plus factors,’ plunging 
courts into standardless supervision of employer/employee relations.” 
Id. at 701. The plaintiffs offered what they viewed as further examples 
of discriminatory intent on the part of University officials. However, 
the court found that, “The nursing faculty . . . presents insufficient
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evidence of an endemic discrim inatory attitude that would bolster a 
prima facie  case. There is no evidence that the so-called academic 
disdain for wom en’s issues resulted in any wage discrim ination. Id. 
at 702. Finally, on the use of statistics to support a disparate treatm ent 
case the court said, “Statistics may not be any less rigorous simply 
because they only go to com parability and not to substantial equality. 
This is especially true when we are asked not only to take them  for 
what they mean, but also to draw an inference from  them  as to 
motive . . . Intuitively, evidence o f  a pay disparity between jobs that 
are only comparable says very little about discrimination. Id. at 704, 
(emphasis supplied).

Turning to the disparate impact claim, the court noted that Gunther 
offered neither guidance nor support for the plaintiff s position, since 
it was a disparate treatment case. Id. at 705, (emphasis supplied). The 
court concluded, “ . . . that on facts such as these, where plaintiffs’ 
sex-discrim ination claim is a wide-ranging claim of wage disparity 
between only com parable jobs, the law does not go so far as to allow 
a prima facie case to be constructed by showing disparate impact. 
Id. at 706. Accord, Lemons v. City and County o f  Denver, 620 F.2d 
228 (10th Cir., 1980), cert, denied, 449 U.S. 888, 101 S.Ct. 244, 66 
L.Ed.2d 114 (1980), (H istorically underpaid nurses seeking to 
com pare their jobs with non-nursing titles.), Christensen v. State o f  
Iowa, 563 F.2d 353 (8th Cir., 1977), (Univesity’s clerical employees 
offering com parisons with physical plant workers). “We agree with 
Lemons and Christensen and jo in  those courts in refusing to accept 
a construction of Title VII allowing the nursing faculty to establish a 
prima facie violation of that Act ‘whenever employees of different 
sexes receive disparate com pensation for work of differing skills that 
may, subjectively, be of equal value to the employer, but does not 
com m and an equal price in the labor market. Spaulding v. 
University o f  Washington, 740 F.2d at 707, quoting Christensen v. 
State o f  Iowa, 563 F.2d at 356. The court concluded that the disparate 
im pact theory  is simply unavailable for plaintiffs relying on 
com parable w orth statistics. “We cannot manageably apply the 
impact model when the kernel of the plaintiff’s theory is com parable 
worth . . .  The nursing faculty claims to have pinpointed a facially 
neutral policy at the University having the discrim inatory impact they 
assert. That policy is the University’s relying on the m arket to set their
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wages. We find that they have failed to do so, and emphasize that 
such a practice is not the sort of ‘policy’ at which disparate impact 
analysis is aimed . . . Relying on competitive market prices does not 
qualify as a facially neutral policy or practice for the purposes of the 
disparate impact analysis that was first articulated in Griggs. For Title 
VII purposes, simply labelling an employer’s action a ‘policy or 

practice’ is not sufficient. W hat matters is the substance of the 
employer’s acts and whether those neutral acts are a non-job-related 
pretext to shield an invidious judgm ent.” Id. at 708, (emphasis 
supplied). “(Employers) . . . deal with the (labor) m arket as a given, 
and do not meaningfully have a ‘policy’ about it in the relevant Title 
VII sense.” Id.

A.F.S.C.M.E., REVISITED
Clearly, the reasoning of the Spaulding decision worked to the 

disadvantage of A .F.S.C .M .E. when it came before the N inth Circuit. 
“A .F.S.C.M .E. alleges sex-based wage discrim ination throughout the 
state system, but its explanation and proof of the violation is, in 
essence, W ashington’s failure as early as 1979 to adopte and 
implement at once a com parable worth com pensation program  . . . 
The comparble worth theory, as developed in the case before us, 
postulates that sex-based wage discrim ination exists if employees in 
job classifications occupied primarily by women are paid less than 
employees in job classifications filled primarily by men, if the jobs 
are of equal value to the employer, though otherwise dissim ilar.” 
A.F.S.C.M.E. v. State o f Washington, 770 F .2d 1401, 1403-1404 (9th 
Cir., 1985).

The court addressed the District C ourt’s findings of liability under 
both the disparate impact and the disparate treatm ent theories. 
“Disparate impact analysis is confined to cases that challenge a 
specific, clearly delineated employment practice applied at a single 
point in the job selection process.” Id. at 1405, (citations omitted). 
“The instant case does not involve an employment practice that yields 
to disparate impact analysis. As we noted in an earlier case, the 
decision to base compensation on the competitive market, rather than 
on a theory of comparable worth, involves the assessment of a number 
of complex factors not easily ascertainable, an assessment too 
multifaceted to be appropriate for disparate impact analysis.” Id. at
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1406, citing Spaulding v. University o f Washington, 740 F.2d at 708.
“ • • • such a compensation system, the result of a complex of market 
forces, does not constitute a single practice that suffices to support 
a claim under disparate impact theory.” Id. Similarly, the court 
rejected A .F.S.C .M .E.’s disparate treatment argument. Of course, 
proof of discriminatory treatment, unlike disparate impact theory, 
requires evidence of the employer’s intent to discriminate against a 
protected class of employees. Discriminatory intent can be shown by 
either direct or circumstantial evidence. However, circumstantial !| 
evidence may be used only where, “ . . . experience has proved that 
in the absence of any other explanation it is more likely than not that 
those actions were bottomed on impermissible considerations.” Id. at 
1406, quoting International Brotherhood o f Teamsters v. United 
States, 431 U.S. 324, 335, n.15, 97 S.Ct. 1843, 1854, n.15, 52L.Ed.2d 
396, , n.15, (1977). “A.F.S.C.M .E. argues from the study that the
market reflects a historical pattern of lower wages to employees in 
positions staffed predominantly by women; and it contends the State 
of W ashington perpetuates that disparity, in violation of Title VII, 
by using market rates in the compensation system. The inference of 
discriminatory motive which A.F.S.C.M.E. seeks to draw from the 
State’s participation in the market system fails, as the State did not 
create the market disparity and has not been shown to have been 
motivated by impermissible sex-based considerations in setting 
salaries.” Id. at 1406. “ Neither law nor logic deems the free market 
system a suspect enterprise . . .  We find nothing in the language of 
Title VII or its legislative history to indicate Congress intended to 
abrogate fundamental economic principles such as the laws of supply 
and demand or to prevent employers from competing in the labor 
m arket.” Id. at 1407, (emphasis supplied).

Turning to the sex-segregated “help wanted” advertisements, 
o ffered as su p p o rt fo r the p la in tiffs ’ claim  of intentional 
discrimination, the court stated, “The isolated incidents alleged by 
A .F.S.C.M .E. are insufficient to corroborate the results of the Willis | 
study and do not justify an inference of discriminatory motive by the 
State in the setting of salaries for its system as a whole. Given the 
scope of the alleged intentional act, and given the attempt to show 
the core principle of the State’s market-based compensation system 
was adopted or maintained with a discriminatory purpose, more is
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required to support the finding of liability than these isolated acts, 
which had only an indirect relation to the compensation principle 
itself.” Id. at 1408.

The court concluded by specifically rejecting, “ . . . a rule that 
would penalize rather than commend employers for their effort and 
innovation in undertaking such a study . . . The results of comparable 
worth studies will vary depending on the number and types of factors 
measured and the maximum number of points allotted to each factor. 
A study that indicates a particular wage structure might be more 
equitable should not categorically  bind the em ployer who 
commissioned it. The employer should also be able to take into 
account market conditions, bargaining demands, and the possibility 
that another study will yield different results.” Id. And finally, “Absent 
a showing of discriminatory motive, which has not been made here, 
the law does not permit the federal courts to interfere in the market- 
based system for the compensation of W ashington’s employees.” Id.

While the Spaulding court effectively closed the door to the use of 
comparable worth data as the basis for disparate impact claims, the 
A.F.S.C.M.E. court firmly locked it. It is also apparent that 
comparable worth claims, without more, will not support a finding 
of disparate treatment. And, of course, the very argument underlying 
comparable worth analysis precludes meeting the “substantial 
equality” test of the Equal Pay Act.

More recently, the Seventh Circuit Court of Appeals reached the 
same conclusion in American Nurses’ Association v. State o f Illinois, 
No. 85-1766 (7th Cir., February 18, 1986), (slip opinion). The case 
was heard by the Seventh Circuit on an appeal from the S tate’s 
successful motion to dismiss for failure to state a claim. American 
Nurses' Association v. State o f Illinois, 606 F.Supp. 1313 (N.D. 
Illinois, 1985). The Illinois Commission on the Status of Women had 
commissioned a comparable worth study, which the State had failed 
to adopt. A class action suit was filed by the American and Illinois 
Nurses Associations and various individual employees. “ Distilled to 

|their essence, however, the asserted causes of action are fundamentally 
dependent on recognition of the concept of comparable worth. 
Specifically, plaintiffs premise the suit on the proposition that a sex- 
based wage discrimination claim can be proved by a showing of lower 
pay to employees in historically female-dominated job classifications 
than to employees in historically male-dominated job classifications
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for jobs which have been evaluated as requiring equal or comparable 
skill, effort, and responsibility under similar working conditions.” Id 
at 1315. The District Court distinguished Gunther, for the defendant 
in Gunther had affirmatively adopted, and unevenly implemented, the 
results of its job evaluation study. “In the current case, no such 
implementation of the commissioned evaluative study has taken 
place . . . Rather, job evaluation was an element of proof in Gunther 
because there was a clear showing the employer deviated from the 
results of its own job evaluation in setting the rates for women’s jobs 
but not for men’s jobs.” 606 F.Supp. at 1317. In reviewing the District f  
C ourt’s dismissal, the Court of Appeals stated, “Comparable worth 
is not a legal concept, but a shorthand expression for the movement 
to raise the ratio of wages in traditionally women’s jobs to wages in 
traditionally men’s jobs.” No. 85-1766. “So if all that the plaintiffs 
in this case are complaining about is the State of Illinois’ failure to 
implement a comparable worth study, they have no case and it was 
properly dismissed.” Id.

However, the plaintiffs were ultimately successful in reversing the 
motion to dismiss, but on very, very narrow grounds. They might 
possibly survive a motion for summary judgment if it can be shown 
that the State did not implement the results of the comparable worth 
plan, because it specifically intended to pay employees in men’s jobs 
relatively more and those in women’s jobs relatively less. The court 
expressly rejected any consideration of the State’s failure to adopt the 
study as circumstantial evidence of its discriminatory motive. “We 
emphasize, however, that proo f o f  this causality is essential and is not 
to be inferred merely from  the results o f a comparable worth study 
and from  the refusal o f  the employer to implement the study’s 
recommendations. We do not want to arouse false hopes; the plaintiffs 
have a tough row to hoe. They may lose eventually on summary 
judgment if discovery yields no more evidence than is contained in 
the unsupported assertions and stale and seemingly isolated incidents 
in the plaintiffs’ exhibits.” Id. (emphasis supplied).

Notwithstanding the Ninth Circuit’s historic decision in Gunther, | |  
those Courts of Appeal which have considered the comparable worth 
issue, have consistently rejected pure comparable worth claims as a 
basis for recovery under Title VII. See, Christensen v. Iowa, 563 F.2d 
353 (8th Cir., 1977), Lemons v. City and County o f Denver, 620 F.2d 
228 (10th Cir., 1980), cert, denied, 449 U.S. 188, 101 S.Ct. 244,66
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L.Ed.2d 114 (1980). Spaulding v. University o f  Washington, 740 F.2d 
686 (9th Cir., 1984), A.F.S.C.M.E. v. State o f  Washington, 770 F.2d 
1401 (9th Cir., 1985), American Nurses’ Association v. State o f  
Illinois, No. 85-1766 (7th Cir., February 18, 1986), (slip opinion).

CONCLUSION

It is important to remember that comparable worth studies do not 
present a new theory of Title VII liability. Rather, the legal discussion 
is about the evidentiary value of comparable worth analyses in proving 
either of the established theories of disparate treatm ent or disparate 
impact. Thus far, the courts have consistently held that such evidence 
is of no value in providing disparate impact, and of very limited value 
in proving disparate treatment. In fact, without some additional 
evidence, independent of the employer’s failure to implement a 
comparable worth plan, a disparate treatment case will fail. Of course, 
the law does not prohibit an employer from adopting a comparable 
worth compensation model. But, as the Gunther defendants learned, 
such compensation systems must be implemented and administered 
fairly and consistently for all employees. Though the debate continues 
over what the contours of the law should be, the current state of the 
law is clear. Simply paying market-based wage differentials for 
dissimilar jobs, is not illegal discrimination.
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STATUS OF PAY EQUITY IMPLEMENTATION

Class Reallocation

The Special Committee, in its First (Interim) Report, concluded 
that the state workforce was substantially sex-segregated along 
traditional labor market lines and that pay disparities did exist for 
some traditionally female-dominated jobs. The Committee further 
indicated that the process of negotiating appropriate pay equity 
adjustments for the most seriously underpaid positions should not W 
have to wait until other aspects of the ongoing study and imple
mentation process were completed. Class reallocation was the method 
chosen for pay equity adjustments because it already existed as a 
provision in collective bargaining contracts and because it adjusts the 
pay grade assignment of the position in question thus causing a perma
nent realignment of job classes in the bargaining unit.

In December, 1984, Governor Michael S. Dukakis, with the support 
of the Special Committee, announced that those public employee 
unions representing workers in traditionally female-dominated jobs ( 
would be invited to negotiate mid-contract class reallocations for 
those positions. Following this initiative by the Governor, the Office 
of Employee Relations and the unions entered into productive 
negotiations which resulted in salary upgradings for approximately 
2,850 employees in thirty different job titles. The total cost of these 
upgrades was approximately S3.8M. Some of these employees have 
already received both raises and retroactive pay, while others are 
awaiting the passage of supplemental appropriations.

The pay equity adjustments negotiated as class reallocations repre
sent a significant policy position, as well as a major step forward for 
the Commonwealth in its efforts to achieve pay equity for state j 
employees. The unions signing the agreements accepted the provision 
for class reallocation as the exclusive procedure to address pay equity 
issues including claims for sex-based wage discrimination and 
comparable worth allegations. On the other hand, the state agreed ^  
to the upward reclassifications and resulting wage increases as a 
m atter of equity and fairness with no effect on future bargaining for 
compensation or fringe benefits. Moreover, in addition to raising the 
wages of those employees in female-dominated jobs, class reallocation 
permanently adjusts the position of those jobs in the classification
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system thereby creating a higher starting point for future contract 
discussions.

The following pay equity adjustments have been concluded to date:

UNIT 1 (Administrative and Clerical), N.A.G.E.
Four female-dominated titles received one-job-group reallocation 

(effective 4/7/85) and a reopener agreement (deferred to contract 
negotiations). This covered about 950 employees at an annual cost 
of approximately $450,000.

Titles: Junior Clerk
Junior Clerk and Typist 
Junior Clerk and Stenographer 
Principal Statistical Machine Operator

UNIT 2 (Service, Maintenance and Institutional),
Alliance/AFSCME-SEIU, AFL-CIO

Six female-dominated titles received two one-job-group realloca
tions (effective 11/15/84 and 3/31/86). This covered about 1,500 
employees at an annual cost of approximately S1.5M per upgrade for 
a total of $3M.

Titles: Graduate Practical Nurse
Licensed Practical Nurse 
Mental Retardation Licensed Practical Nurse 
Senior Licensed Practical Nurse 
Mental Retardation Senior Licensed Practical Nurse 
Hospital Supervisor Licensed Practical Nurse

UNIT 8 (Social and Rehabilitative Professionals),
Alliance/AFSCME-SEIU, AFL-CIO

Twelve female-dominated titles received one-job-group realloca- 
f  ti°n and one female-dominated title received two-job-group reallo

cation (effective 6/29/85). This covered about 350 employees at an 
annual cost of approximately $220,000.

Titles: Child Support Coordinator
Child Support Enforcement W orker 
Senior Child Support Enforcement W orker
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Data Information Specialist
Quality Control Specialist
Quality Control Supervisor
Medical Assistance Program Advisor
Medical Social W orker
Food Stamp Agent
Food Stamp Analyst
Food Stamp Community Coordinator
Public Assistance Field Representative
Social Service Administrative Technician (two groups)

UNIT 10 (Educational Professionals), Alliance/ 
AFSCME-SEIU, AFL-CIO

Six female-dominated titles received one-job-group reallocation 
(effective 9 /8/85) and one female-dominated title received two-job- 
group reallocation (effective 6/30/85). This covered about 50 
employees at an annual cost of approximately $150,000.

Titles: Librarian
Librarian I 
Librarian II 
Library Technician 
Library Reference Assistant 
Regional Librarian 
Teacher Aide (two groups)

Contractual Reclassification and Reallocation

In addition to pay equity adjustments negltiated as mid-contract 
class reallocations, the Office of Employee Relations in the fall of 1984 
began the process of negotiating implementation of the new classi
fication system. With in-house review and updating of the 1980 State
wide Classification Plan occurring along with the Special Committee’s 
consultant review of that project’s methodology, state negotiators 
determined that the time was right to take transition from one classi
fication system to another to the bargaining table.

Full implementation of the proposed new classification system will 
reduce the number of non-managerial job classes from approximately 
1,600 to under 800 (the managerial implementation in 1981 reduced
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approximately 950 classes to 48). Some progress toward pay equity 
and the end of sex bias in state service will result simply from such 
implementation. The reduction in the number of job classes will 
eliminate a number of low incumbency positions which are occupa
tionally segregated by definition. In a few cases, the combining of 
previously sex-segregated job titles into larger sex-neutral groups will 
bring “equal pay” adjustments to the lower paid jobs. And in all cases, 
review of the female-dominated job classes prior to negotiation will 
provide an additional opportunity for pay equity adjustments.

Following is the status (as of April 30, 1986) of the current round 
of contract negotiations in which the Commonwealth seeks to imple
ment the new classification system:

Unit 1
Unit 2
Unit 3
Unit 4
Unit 5
Unit 5A
Unit 5B
Unit 6
Unit 7
Unit 8
Unit 9
Unit 10

(Clerical), expires 6/30/86, negotiating 
(Svs/M aint/Inst), expired 3/31/86, negotiating 
(Bldg. Crafts), expires 6/30/86 
(Inst. Security), expired 3/31/86, negotiating 
(Law Enforcement), expired 6/30/85, negotiating 
(State Police), expired 6/30/85, negotiating 
(MDC Police), expired 6/30/85, negotiating 
(Admin. Prof), settled, 9 /30/84 - 9/30/87 
(Health Care Prof), settled, 9/30/84 - 9/29/87 
(Social/Rehab. Prof), expired 3/31/86, negotiating 
(Eng/Science Prof)), expires 6/30/86 
(Educ. Prof), expired 3/31/85, negotiating

(* These units bargain together as the Alliance.)

Two bargaining units have successfully negotiated the transition 
onto the new classification system. In addition to a reduction from 
573 to 186 job titles, these units have secured pay equity upgrades 
for approximately 3,850 employees in 34 different job titles at a total 
annual cost of $3.4M.

UNIT 6 (Administrative Professionals), N.A.G.E.
Four female-dominated titles received the equivalent of one-job- 

group reallocation and employees in three other female-dominated 
titles received “grand-parented” pay equity adjustments although the 
titles were not reallocated (effective 6/30/85). This covered about 350 
employees at an annual cost of approximately $400,000.
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Titles: Administrative Assistant
Institutional Treasurer 
Program Analyst, Human Services 
State Hospital Administrative Assistant 
Personnel Analyst 
Research Assistant 
Junior Accountant

UNIT 7 (Health Care Professionals), Massachusetts 
Nurses Association

All female-dominated titles received the equivalent of at least one- 
job-group reallocation (effective 12/30/84). This covered about 3,500 
employees at an annual cost of approximately $3M.

Titles: Registered Nurse I
Registered Nurse II 
Registered Nurse III 
Registered Nurse IV 
Registered Nurse V 
Registered Nurse VI 
Public Health Nursing Advisor I 
Public Health Nursing Advisor II 
Community Mental Health Nursing Advisor I 
Community Mental Health Nursing Advisor II 
Health Care Facility Inspector 
Psychologist I 
Psychologist II 
Psychologist III 
Psychologist IV 
Psychologist V 
Physical Therapist I 
Physical Therapist II 
Physical Therapist III 
Occupational Therapist I 
Occupational Therapist II 
Occupational Therapist III 
Speech Language Pathologist I 
Speech Language Pathologist II 
Speech Language Pathologist III 
Nursing Instructor 
Nurse Practitioner
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RECOM M ENDATIONS

On the basis of committee research, executive branch discussions, 
public input, and careful consideration of the applicability of con
sultant proposals to this state, the Special Committee on Com parable 
Worth makes the following recommendations:

1. The Department of Personnel Adm inistration’s 1980 Statewide 
Classification Study should be implemented through collective bar
gaining for all non-management positions in the state workforce. The 
full implementation of this plan, which updates job  specifications, 
decreases the number of job titles, defines specific career ladders, and 
generally modernizes the classification system, will greatly benefit the 
Commonwealth’s employees. Moving onto the new classification plan 
will reduce unjustifiable wage disparities and should be of particular 
benefit to those employees in lower-wage traditionally female- 
dominated jobs. The use of collective bargaining to achieve implemen
tation will result in a classification system and wage structure that 
is mutually acceptable rather than one unilaterally imposed by 
executive or legislative action.

This recommended implementation has already been accom
plished in the contracts negotiated with Unit 7 (new classifications 
effective 12/30/84) and Unit 6 (new classifications effective 6/30/85). 
Current negotiations with the Alliance, representing over 30,000 
employees in Units 2, 4, 8 and 10, also include discussion of shifting 
to the new classification system. The Special Committee recommends 
that every effort be made to successfully conclude implem entation by 
the end of the 1986 round of contract negotiations.

2. Job descriptions should be reviewed and updated in conjunction 
with the negotiated implementation of the 1980 Statewide Classifica

tion Study and thereafter on a regular basis. In such review, care 
should be taken to eliminate duplication and overstatement in job 
content factors and to verify that job descriptions accurately reflect 
required knowledge, skills, abilities and personal characteristics. 
Particular attention should be given to trad itionally  female- 
dominated positions to ensure that all required activities are reflected 
in the job description and that necessary skills and abilities are 
considered in a sex-neutral fashion.
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3. The Departm ent of Personnel Administration should undertake 
a thorough review and possible revision of the Guide Charts used in 
the job evaluation process. The Department should work with the 
Special Committee and various advocacy groups to ensure that their 
concerns are addressed. However, the Special Committee acknowl
edges and supports the statutory responsibility (G. L. Chapter 30, 
Section 45) of the Personnel A dm inistrator for establishing, 
m aintaining and defending the Comm onwealth’s classification 
system. Ultimately, the state must be responsible for its own personnel I 
management system, just as the state and its employees’ represent
atives are jointly responsible for agreeing on levels of compensation. 
Nevertheless, input and advice from a variety of sources should be 
sought and considered during the review process.

4. The procedure of mid-contract class reallocation should remain 
the Comm onwealth’s method of addressing job class pay equity issues, 
including any claims of sex-based discrimination or comparable worth 
allegations, for all employees covered by collective bargaining. Class 
reallocations negotiated to date have made a substantial difference 
in the relative wage position of the Commonwealth’s employees who 
work in traditionally female-dominated jobs, providing upgrades for 
approximately 6,000 workers. The Office of Employee Relations and 
the unions should establish an ongoing mid-contract mechanism for 
pay equity classification appeal, review and possible adjustment.

5. The process for funding mid-contract class reallocations result
ing from pay equity concerns should be reviewed. The current mech
anism for approving and paying these reallocation adjustments is both 
time-consuming and cumbersome. Consequently, some of the positive 
impact of reaching an agreement is lost by the time extra pay is actu
ally received. Members of both the legislative and executive branches 
should work closely together to develop methods to ensure that 
workers receive these wage adjustments as expeditiously as possible \ 
once agreements have been signed.

6. Legislation entitled “An Act Relative to Pay Equity for 
Employees of the Commonwealth” (H 1720 of 1986) should be passed. 
Developed during the 1985 legislative session with the assistance of 
the Joint Committee on Public Service, this bill was refiled by
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members of the Special Committee for consideration during the 1986 
legislative session. This amendment to the public sector collective 
bargaining law (G. L. Chapter 150E) would require both the 
Commonwealth and appropriate  employee representatives to 
consider pay equity issues when bargaining, thus codifying current 
practices and making pay equity a responsibility to be shared on both 
sides of the bargaining table, (see H I720 of 1986.)

7. The Board of Regents for Higher Education and the Judicial 
Branch should utilize the resources available at the Office of Employee 
Relations and the Department of Personnel Administration to assist 
in providing equitable com pensation relationships for their 
employees. While recognizing jurisdictional boundaries existing 
within state government, the Special Committee cannot ignore that 
portion of the state workforce which does not bargain directly with 
the executive branch. The processes being used to provide pay equity 
adjustments for the state’s classified service can be applied to the 
positions in any bargaining unit.

8. The Special Committee on Comparable W orth should continue 
in an oversight role to the Department of Personnel Administration 
and Office of Employee Relations through the implementation of the 
new classification plan and the review of the job evaluation guide 
charts. It should then undertake an evaluation of the progress toward 
pay equity achieved by the Commonwealth and make recommenda
tions for further action.

9. The Special Committee on Comparable W orth should expand 
its review of pay equity issues to cover those portions of the state work
force that are not under the direct jurisdiction of the Departm ent of 
Personnel Administration and the Office of Employee Relations, 
including employees in the higher education system, the judiciary, 
state authorities, and legislatively-contracted positions.
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