
HOUSE No. 6318

HOUSE OF REPRESENTATIVES, December 8, 1987.

The committee on Housing and Urban Development, to whom was
referred the message from His Excellency the Governor recommend-
ing legislation relative to the acquisition and construction of a Mas-
sachusetts state track facility and maintenance of certain land in
Boston (House, No. 6243), reports recommending that the accom-
panying bill (House, No. 6318) ought to pass.

[Bond: $35,000,000.00.]

For the committee,

KEVIN V. FITZGERALD.

Cotrnmmtocaltfj of ifflastfatfjutfett*
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tKtje Commontoealtt) of jflagoactuoetts

An Act relative to the acquisition and construction of a Massa-
chusetts STATE TRACK FACILITY AND MAINTENANCE OF CERTAIN
LAND IN BOSTON.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

SECTION 1. The deputy commissioner of capital planning
and operations hereinafter referred to as the “deputy commis-
sioner”, is hereby authorized, pursuant to the provisions of
Section forty F, H, and J of Chapter 7 of the General Laws, to

acquire in fee simple by deed, for consideration of one dollar
($1.00) and other good and valuable consideration of a certain parcel
of land with any and all buildings thereon, now owned by the

Northeastern University, in the City of Boston, hereinafter
referred to as the “Parcel”, such land being bounded by Columbus
Avenue, St. Cyprian’s Place, Southwest Corridor, and the North-
eastern Parking Garage, more particularly as described on a plan

to be prepared by the division of capital planning and operations,
for the primary purpose of developing a running track facility for
public high school track meets and for other public uses, and tor

uses compatible therewith, as further specified in Section 4 hereof

The Parcel contains approximately 95,000 square feet Sue

consideration may include, but not be limited to, a grant of a right

of first refusal should the Commonwealth elect to discontinue use

of the Parcel for said purposes; provided, however, that tu

Commonwealth shall not discontinue said use so long as the debt

obligations authorized in section 9 of this Act remam

In the event that the deputy commissioner is unable to acq

the Parcel described above for the consideration stated then the

deputy commissioner is hereby authorized to acquire the Parcel

for fair market value as determined by procedures customary
accepted by the appraising profession or to withdraw from

negotiations to purchase the Parcel, and in lieu thereof, the deputy
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28 commissioner is hereby authorized to identify and convert to such
29 use any existing surplus state property.

1 SECTION 2. For the purposes of this act, the following terms
2 shall have the meanings stated herein:
3 “Turnkey Construction” refers to the development process
4 which allows the Commonwealth, acting as the owner, to enter
5 into a contractual agreement with another entity to take
6 temporary control of the Parcel and to design, implement and
7 construct a facility thereon and which further allows the Com-
-8 monwealth upon completion, or in approved installment
9 payments, to reimburse the above-referenced entity the contract

10 price. At such time the ownership and control of the Parcel and
11 the facility shall revert to the Commonwealth.
12 “Use for public purposes” shall include, but not be limited to,
13 use by Massachusetts public high school track programs and by
14 members of the abutting residential community or by members
15 of the community at large; provided that use by students, faculty,
16 staff, and alumni at Northeastern University may constitute use
17 for public purposes, so long as such use is on terms consistent
18 with those for use by members of the abutting residential
19 community.

1 SECTION 3. Notwithstanding the provisions of Section 401 of
2 Chapter 7 of the General Laws, the deputy commissioner shall
3 not be required to advertise prior to acquisition of the Parcel, as
4 it shall be considered to possess unique qualities for the purpose
5 of such Section 401, by virtue of its location and the terms of this
6 Act.
7 Section 4. The deputy commissioner is hereby authorized to
8 spend a sura not in excess of thirty-five million dollars
9 ($35,000,000) for the acquisition, planning, design, and

10 construction including the preparation of construction plans,
11 specifications and estimates for a building (“Building”) for the use
12 of the Metropolitan District Commission which building will
13 contain a Massachusetts State Track Facility. To the extent not
14 inconsistent with the foregoing, the Building may be planned and
15 designed so as to permit such other uses as may be necessary or
16 convenient to assist implementation of public plans and programs
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17 for the development of the area surrounding the building,
18 including without limitation retail lease uses. The deputy
19 commissioner is hereby directed to consider, among other options,
20 the so-called “turnkey construction” method of procuring the
21 Building. In the event that the deputy commissioner in his sole
22 discretion determines that the turnkey construction method is the
23 most appropriate method for the project described herein, then
24 he is hereby authorized to employ such method; provided that at
25 least thirty days prior to the release of the request for turnkey
26 proposals, the deputy commissioner shall submit to the joint
27 committee on housing and urban development and the com-
-28 mittees on ways and means, a report identifying the reasons for
29 the deputy commissioner’s decision.

1 SECTIONS. The Massachusetts State Track Facility building
2 project and any later building repairs thereto shall be deemed to
3 be a capital facility project, to which the provisions of General
4 Laws Chapter 149, Section 44A-H are applicable, except in the
5 case that the turnkey construction method is employed; provided,
6 however, that any leasehold improvements, alterations or
7 renovations made by tenants as described in Section 6 hereof, shall
8 not be capital facility projects and the provision of Chapter 149,
9 Sections 44 A-H, and Chapter 30, Section 39M of the General
10 Laws shall not apply.

1 SECTION 6. The deputy commissioner is hereby authorized
2 to designate a building manager (“Building Manager”) for the
3 Massachusetts State Track Facility Building, upon completion of
4 the construction of such Building. The Building Manager shall
5 have as his responsibilities the management, operation,
6 maintenance and repair of the Building, including without
7 limitation, custodial staffing, operation of a newspaper, candy and
8 sundries concessions stand, maintenance of common areas in the

9 Building, and management of the building’s preventive
10 maintenance program. The deputy commissioner may designate

11 Northeastern University as the Building Manager without seek-

-12 ing further competitive proposals, if in the opinion of the deputy
13 commissioner, the University is best suited to managing the

14 Building. The deputy commissioner is authorized to enter into a
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15 building management contract with the Building Manager for an
16 initial term or terms not to exceed twenty (20) years, and which
17 may include options for renewal which together with the initial
18 term shall not exceed forty years. Thereafter, the deputy commis-
-19 sioner shall seek competitive proposals for the building manage-
-20 ment contract and such contract shall contain such terms as in
21 the opinion of the deputy commissioner are in the best interest
22 of the Commonwealth. In addition to any other terms and condi-
-23 tions which the deputy commissioner in his sole discretion shall
24 determine, the initial building management contract shall contain
25 the following conditions:
26 (a) The Building Manager shall comply with the terms and
27 conditions of the Commonwealth’s preventive maintenance
28 programfor state buildings, as such program may be revised from
29 time to time.
30 (b) The Building Manager shall be responsible for the
31 operation, including the hiring of the vendor therefor, of the
32 concession space as designated by the deputy commissioner, in
33 the ground floor lobby near the main entrance to the facility, and
34 shall be encouraged to employ local MBE/WBE vendors in
35 connection therewith.
36 (c) The Massachusetts State Track Facility shall be made
37 available for use by members of the public and by Northeastern
38 University, except that from time to time, the facility shall be made
39 available on a no-cost basis for use by Massachusetts public high
40 school track programs and on a user-fee basis by members of the
41 abutting residential community, provided that use for public pur-
-42 poses shall not be for any time period less than fifty percent of
43 the total time available.
44 (d) All user fees collected as a result of the use of the Massa-
-45 chusetts State Track Facility, shall be deposited into the Build-
-46 ing Trust Fund, described in Section 7 hereof.
47 (e) A community coordinator shall serve on the staff of the
48 Massachusetts State Track Facility for the purpose of coordinat-
49 ing the use of the facility between and among the public and
50 private users and for reporting of such uses periodically to th
51 deputy commissioner. The salary for such coordinator shall be
52 paid from the funds of the Building Manager.
53 (f) The Building Manager shall be required to establish and
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54 maintain a separate fund in an amount necessary to meet all of55 the costs and responsibilities for the operation and management
56 of the Building. Such fund shall be maintained in accordance with
57 generally accepted accounting principles and the State
58 Comptroller’s Accounting Manual. Such fund shall be subject to
59 an annual audit by the state auditor for two consecutive years,
60 after which time this fund shall be subject to biennial audit
61 consistent with the mandate of the state auditor’s office contained
62 in section 12 of chapter 11 of the General Laws. In addition, the
63 deputy commissioner shall have the right to undertake or cause
64 to be undertaken an annual audit of the fund.

1 SECTION 7. The deputy commissioner is authorized to
2 negotiate, execute, and deliver on behalf of the Commonwealth,
3 one or more leases for a term or terms up to ten (10) years, with
4 tenants for the use of any net rentable ground floor space within
5 the building, for commercial uses compatible with the surround-
-6 ing community. The tenant or tenants shall be determined
7 pursuant to the competitive proposal process described in Section
8 40F or Chapter 7 of the General Laws.
9 The annual rental payment to the commonwealth during the

10 term of any such leases shall be as determined by the competi-
-11 tive proposal process described in Section 40F of Chapter 7of
12 the General Laws, after the deputy commissioner has conducted
13 an appraisal of such property pursuant to thfe standard appraisal
14 methods described in said Section 40F of Chapter 7.
15 The deputy commissioner is authorized to obtain from each
16 such lessee, at the commencement of the lease term, a security
17 deposit in an amount determined by the deputy commissioner,
18 such deposit to be placed in an interest-bearing escrow account,
19 during the term of the lease, and naming the Commonwealth as

20 a beneficiary in the event of a default by lessee.
21 Each tenant shall be required to carry policies of insurance

22 including (a) comprehensive general liability insurance protecting
23 tenant and the Commonwealth against personal injuries and
24 property damage occurring in the leased premises and
25 appurtenant common areas, and (b) such fire and extended risk
26 insurance, as the deputy commissioner deems appropriate
27 covering all non-structural portions of the leased premises.
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28 Additionally, the lease shall require each tenant to furnish the
29 deputy commissioner with insurance covering and protecting the
30 building against damage resulting from tenant’s alteration, or
31 renovation work with the leased premises, in such amounts as
32 deemed appropriate by the deputy commissioner.
33 The lease shall provide that the Commonwealth may repossess
34 the leased premises if payment of rent or any other sum is not
35 timely paid, or if tenant otherwise defaults, and that notwithstand-
-36 ing such default, the tenant will continue to owe the minimum
37 rent and any other such sums due under the lease and shall also
38 be obligated for the Commonwealth’s cost of releasing the
39 premises.
40 The Commonwealth’s leasehold interest shall not be
41 subordinated to the rights of any lender to the lessee.
42 The rents collected pursuant to such leases shall be deposited
43 into the Building Trust Fund described in Section 8 hereof, and
44 used for all purposes authorized in connection therewith.

1 SECTION 8. There shall be established and set up on the
2 books of the Commonwealth, a separate fund to be known as the
3 “Massachusetts State Track Facility Building Fund” (“Building
4 Trust Fund”). The Building Trust Fund shall consist of all user
5 fees collected as a result of the use of the Massachusetts State
6 Track Facility, the rents collected pursuant to the retail leases,
7 and all other monies credited or transferred theretofrom any other
8 fund or source pursuant to law. The Building Trust Fund shall
9 be established by the deputy commissioner and shall be under his

10 exclusive control and supervision. The monies in the Fund shall
11 be expended subject to appropriate and the laws relating to state
12 finances, for major capital improvements to the Building as they
13 become necessary from time to time, for the establishment of
14 reserve accounts for working capital, and for such other reserves
15 as the deputy commissioner shall determine are necessary.
16 The deputy commissioner shall file with the Commissioner of
17 Administration, the house and senate chairmen of the joint
18 committee on state administration, and the state auditor not later
19 than September first of each year an annual report of the fund’s
20 income, expenditures, and available balances, based upon the
21 status of the fund on June thirtieth of the preceding fiscal year.
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22 The report shall include the deputy commissioner’s recommen-
-23 dations, if any, regarding the transfer of surplus monies from the
24 Building Trust Fund into the General Fund. The Building Trust
25 Fund shall be subject to an annual audit by the state auditor for
26 two consecutive years, after which time this fund shall be subject
27 to biennial audit consistent with the mandate of the state auditor’s
28 office contained in section 12 of chapter 11, MGLA. A copy of
29 such audit shall be sent to the house and senate chairmen of the
30 joint committee on housing and urban development and the house
31 and senate committees on ways and means.

SECTION 9. To meet the expenditures necessary for carrying
out the provisions of this act, the state treasurer shall, upon
request of the governor, issue and sell at public or private sale,
bonds of the Commonwealth, registered or with coupons
attached, in an amount to be specified by the governor but not
exceeding in the aggregate thirty-five million dollars
($35,000,000). All bonds issued by the Commonwealth as
aforesaid shall be designated on their face “Massachusetts State
Track Facility Loan, Act of 1987” and shall be on the serial
payment plan for such maximum number of years, not exceeding
twenty years, as the governor may recommend to the general court
pursuant to Section 3 of Article LXII of the Amendments to the
Constitution of the Commonwealth, the maturities thereof to be
so arranged that the amounts payable in the several years of the
period of amortization, other than the final year, shall be as nearly
equal as in the opinion of the state treasurer it is practicable to

make them. Said bonds shall bear interest semiannually at such
rate as the state treasurer, with the approval of the governor, shall
fix. Such bonds shall be general obligations of the
Commonwealth.
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SECTION 10. If any provisions of this act shall be held to be

invalid in any circumstances, such invalidity shall not affect other
provisions and such invalid provisions shall be severable.
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