
HOUSE No. 6396

HOUSE OF REPRESENTATIVES, December 29, 1987.

The committee on Taxation, to whom were referred the petition
(accompanied by bill. Senate, No. 1345) of John P. Burke for
legislation to allow a domestic corporation to deduct the book value
of foreign banking subsidiaries in calculating the net worth portion
of its excise, the petition (accompanied by bill, Senate, No. 1346) of
Robert K. Sheridan and John P. Burke for legislation relative to the
taxation of banks, the petition (accompanied by bill. House, No. 1903)
of Charles W. Mann relative to the taxation of certain banks, and
the petition (accompanied by bill, House, No. 2651) of John H. Flood
and other members of the General Court relative to the taxation of
banks, reports recommending that the accompanying bill (House, No.
6396) ought to pass.

For the committee.

JOHN H. FLOOD

Commontoealtl) of iJflaagatfjuietW
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In the Year One Thousand Nine Hundred and Eighty-Seven

An Act establishing the Massachusetts homeowners mortgage

SECURITY CORPORATION AND REFORMING THE METHOD OF BANK
TAXATION.

1 Whereas, It is hereby declared that there currently exists in
2 many cities and towns in the commonwealth a severe shortage of
3 affordable, safe and sanitary housing for persons and families of
4 low and moderate income, that the federal government has greatly
5 reduced the resources available for housing for low and moderate
6 income persons, that the amount of monies currently available
7 for such housing falls short of what is necessary to continue to
8 produce and maintain such housing in quantities necessary to
9 alleviate present shortages, and that the Homeownership

10 Opportunity Program is necessary to develop homeownership
I I opportunities for moderate income persons and families, and
12 Whereas , The deferred operation of this act would tend to
13 defeat its purpose, which is to create immediately a corporation
14 especially empowered to provide certain financial guarantees as
15 required to assist the Massachusetts Housing Finance Agency in
16 the continuation of its Massachusetts Homeownership Opportu-
-17 nity Program and to procure tax equity for the banking industry,
18 therefore it is hereby declared to be an emergency law, necessary
19 for the immediate preservation of the public convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION I. Chapter 62C of the General Laws is hereby
2 amended by deleting the second paragraph of section 12(a) and
3 inserting in place thereof the following: -

4 “If two or more banks participated in the filing of a consolidated
5 return of income to the federal government, they may, if all banks
6 participating in such return so elect, make a single return of their

combined net income for purposes of determining the tax imposed
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8 by section two of chapter sixty-three, in which case the tax shall
9 be assessed to all said banks upon their combined net income

10 (excluding the net income or loss of any person which is not a
11 bank and which participated in the filing of such consolidated
12 return to the federal government) and collected from any one or
13 more of them”.

1 SECTION 2. Section 1 of chapter 63 of the General Laws, as
2 most recently amended by chapter 877 of the acts of 1973, is hereby
3 further amended by striking out the entire text and inserting in
4 place thereof the following;
5 When used in this section, and in sections two to seven,
6 inclusive, the following terms shall have the following
7 meanings:
8 “Bank”:
9 (i) any bank, banking association, trust company or federal or

10 state savings and loan association, including all banks for
11 cooperatives organized under the United States Farm Credit Act
12 of nineteen hundred and thirty-three doing business within the
13 commonwealth, whether of issue or noC existing by authority of
14 the United States, or of any state, or of a foreign country, or of
15 any law of the commonwealth not contained in chapter one
16 hundred and sixty-nine or chapter one hundred and seventy-one,
17 and any corporation authorized by section one of chapter one
18 hundred and seventy-two A to do the business of a banking
19 company.
20 (ii) an institution, the deposits or accounts of which are insured
21 under the Federal Deposit Insurance Act or by the Federal
22 Savings and Loan Insurance Corporation, any institution which
23 is a member of a Federal Home Loan Bank, any other bank or
24 thrift institution incorporated or organized under the laws of any
25 state or any foreign country which is engaged in the business of
26 receiving deposits, any corporation organized under the provision
27 of 12 U.S.C. sections 611 to 631 (Edge Act Corporations), and
28 any agency of a foreign depository as defined in 12 U.S.C. section
29 3101; or
30 (iii) any other corporation organized under the laws of the
31 United States or organized under the laws of this state or any other
32 state or country which is principally carrying on the business of
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33 a financial institution; including, but not limited to any bank
34 holding company and any subsidiary corporation of a bank
35 holding company;
36 (iv) nothing herein shall be interpreted to include a corporation
37 taxed pursuant to section thirty-eight B under this definition of
38 a bank.
39 “Business of a financial institution”:
40 (i) the business that a bank, as defined in subparagraph (ii)
41 above, may be authorized to do under state or federal law or the
42 business that its subsidiary is authorized to do by the proper
43 regulatory authorities.
44 (ii) the business that any corporation organized under the
45 authority of the United States or organized under the laws of this
46 state or any other state or country does or has authority to do
47 which is substantially similar to the business which a corporation
48 may be created to do under the laws cited in subparagraph (i) in
49 the definition of a “bank”, above or any business which a
50 corporation or its subsidiary is authorized to do by said laws.
51 (hi) the business that any corporation organized under the
52 authority of the United States or organized under the laws of this
53 state or any other state or country does or has authority to do
54 if such corporation derives more than fifty percent of its gross
55 income from loan origination or lending activities (including
56 discounting obligations) in substantial competition with a bank.
57 For purposes of this subparagraph, the computation of the gross
58 income of a corporation shall not include income from
59 nonrecurring, extraordinary items.
60 “Gross income”, gross income as defined under the provisions
61 of the Federal Internal Revenue Code, as amended and in effect
62 for the taxable year, plus the interest from bonds, notes and
63 evidences of indebtedness of any state, including this
64 commonwealth.
65 “Net income”, gross income (as defined above), less the
66 deductions, but not credits, allowable under the provisions of the
67 Federal Internal Revenue Code, as amended and in effect for the
68 taxable year; provided, however, that the following provisions of
69 said Federal Internal Revenue Code shall not apply:
70 (i) paragraph two of subsection (a) of section one hundred and
71 seventy-one; and
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72 (ii) section two hundred sixty-five;
73 (iii) section two hundred and ninety-one; and provided further
74 that deductions with respect to the following items shall not be
75 allowed:
76 (i) dividends received, except dividends received from
77 subsidiary corporations which are fifteen percent or more owned;
78 (ii) losses sustained in other taxable years; and
79 (iii) taxes on or measured by income, franchise taxes measured
80 by net income, franchise taxes for the privilege of doing business
81 and capital stock taxes imposed by any state of the United States,
82 the District of Columbia, the Commonwealth of Puerto Rico, any
83 territory or possession of the United States, and any foreign
84 country or a political subdivision of any of the foregoing.
85 “Receipts”: gross income, including net taxable gain on the
86 disposition of assets, derived from the following activities;
87 (i) Interest income and other receipts from loans not secured
88 by real estate or tangible personal property shall be located at the
89 place of origination. Loans shall be deemed to originate where
90 the office is located which properly treats the loan as an asset on
91 its books. Interest income and other receipts from loans which
92 are secured primarily by real estate or tangible personal property
93 shall be located where such security property is located.
94 (ii) Interest income and other receipts including service charges
95 from credit card receivables and credit cardholder’s fees shall be
96 located where the cardholder resides or has commercial domicile.
97 Merchant discount income derived from credit cardholder
98 transactions with a merchant shall be located where the merchant
99 resides or has commercial domicile.

100 (iii) Receipts from investments in securities shall be located at
101 the office from which such investment activity is directed.
102 (iv) Receipts from the issuance of travelers checks and money
103 orders shall be located where such checks and money orders are
104 purchased.
105 (v) Receipts from the lease or rental of real or tangible personal
106 property shall be located where the property is located.
107 (vi) Receipts from the performance of fiduciary and other
108 services shall be located where the services are performed.
109 “Taxable net income”: the part of net income of a bank derived
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I
1
1
1

from business carried on within the commonwealth as determined
pursuant to the provisions of section two-A.

10
11

“Taxable year”; any fiscal or calendar year or period for which
the bank is required to make a return to the federal government.

12
13

SECTION 3. Said chapter 63 of the General Laws is hereby
amended by striking out the text of section 2, as most recently
amended by section 43 of chapter 684 of the acts of 1975, and
inserting in place thereof the following;

2
3
4
5 Every bank shall pay, on account of each taxable year, a tax

measured by its taxable net income, as defined in section one, at
the rate of ten and one-half percent.

6
7

1 SECTION 4. Said chapter 63 is hereby further amended by
adding after said section 2, the following two section: -2

3
4 (a) Any bank which is taxable both within and without the

Commonwealth shall apportion its net income as provided in this
section. For purposes of apportionment of income under this
section, a taxpayer is taxable in another state if in such state such
taxpayer conducts business and is subject to a net income tax,
a franchise tax for the privilege of doing business, or a corporate
stock tax, or if such state has jurisdiction to subject such taxpayer
to such a tax, regardless of whether such state does, in fact, impose
such a tax. The net income of the bank shall be apportioned by
means of an apportionment fraction, the numerator of which is
the receipts factor plus the payroll factor and the denominator
of which is two.

5
6
7
8
9

10
II
12
13
14
15

(b) The receipts factor is a fraction, the numerator of which shall
represent the receipts from business carried on within the
commonwealth during the taxable year and the denominator shall
represent the receipts from business carried on everywhere during
the taxable year.

16
17
18
19
20

Section 2A.

(c) The payroll factor is a fraction, the numerator of which is
the total amount paid in this commonwealth during the taxable
year by the bank for compensation, and the denominator of which
is the total compensation paid everywhere during the taxable year.

Notwithstanding the provisions of this subsection, a bank shall
be eligible for the credit provided for in section thirty-one C. For

21
22
23
24
25
26
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27 the purposes of determination of the credit under section thirty-
-28 one C, the total amount of compensation paid in this
29 commonwealth by the bank for the taxable year shall be allowed.
30 As used in this subsection, “compensation” means wages,
31 salaries, commissions, and any other form of remuneration paid
32 to employees for personal services. Compensation is paid in this
33 commonwealth if;
34 1. the employee’s service is performed entirely within this
35 commonwealth; or
36 2. the employee’s service is performed both within and without
37 this commonwealth, but the service performed without this
38 commonwealth is incidental to the employee’s service within this
39 commonwealth; or
40 3. some of the service is performed in this commonwealth and
41 (i) the base of operations or, if there is no base of operations, the
42 place from which the service is directed or controlled is in this
43 commonwealth, or (ii) the base of operations or the place from
44 which the service is directed or controlled is not in any state in
45 which some part of the service is performed, but the employee’s
46 residence is in this commonwealth.
47 (d) If only one of the two factors is applicable, the taxable net
48 income of the corporation shall be apportioned solely by that
49 factor. A factor shall not be deemed to be inapplicable merely
50 because the numerator of the factor is zero. A factor shall not
51 be applicable if the denominator of the factor is less than ten
52 percent of one third of the taxable net income of if it is otherwise
53 determined to be insignificant in producing income.
54 (e) If a bank maintains an office, warehouse or other place of
55 business in a state other than this commonwealth for the purpose
56 of reducing its tax under this chapter, the commissioner shall, in
57 determining the amount of taxable net income apportionable to
58 this commonwealth, adjust any factor to properly reflect the
59 amount which the factor ought reasonably to assign to this
60 commonwealth.
61 (f) In the case of consolidated returns of net income, the
62 commissioner shall apportion the taxable net income, so far as
63 practicable, in accordance with apportionment rules set forth in
64 this section. However, if a bank is subject to this section and also
65 chooses to consolidate its return pursuant to section twelve (a)
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66 of chapter sixty-two C, the net income of all banks participating
67 in such consolidation shall be first determined and, thereafter,
68 apportioned pursuant to this section.

70 (a) A bank that engages in the business of a bank in the
71 commonwealth, whether or not such bank has its principal place
72 of business in this state, is subject to the tax imposed by this
73 chapter with respect to that business if the bank earns income that
74 is assignable or apportionable to this state under section two A,
75 without regard to physical presence in this state. Activities that
76 constitute the minimum contacts required for jurisdiction to tax
77 a bank include, but are not limited to:
78 1) having a place of business in this state;
79 2) having employees, representatives of independent contrac-
-80 tors conducting business activities on its behalf in this state;
81 3) regularly performing services in this state;
82 4) regularly engaging in transactions with customers in this state
83 that involve intangible property and result in income flowing to
84 the bank from residents of this state;

85 5) regularly receiving interest income from loans of a bank
86 secured by tangible personal or real property located in this state;
87 6) regularly soliciting and receiving deposits from customers in
88 this state.
89 (b) A bank shall be presumed, subject to rebuttal, to be
90 regularly engaged in activities within this state if it conducts any
91 of the activities described in subparagraph (a), above, with 20 or
92 more residents of this state during any taxable year or if it has
93 $5,000,000 or more of assets attributable to sources within this
94 state.

1 SECTION 5. (a) There is hereby constituted a body corporate
2 to be known as the Massachusetts Homeowners Mortgage
3 Security Corporation, hereinafter referred to as the corporation.
4 It shall be the purpose of the corporation to provide certain
5 financial guarantees, within the limits and in the manner
6 hereinafter described, to the Massachusetts Housing Finance
7 Agency for loans made pursuant to the Massachusetts
8 Homeownership Opportunity Program as provided in section

69 Section 28.
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9 nine of chapter two hundred and twenty-six of the acts of nineteen
10 hundred and eighty-seven.
11 (b) For the purposes of sections five through fifteen of this act,
12 the term “member bank” shall mean (i) a savings bank, co-
-13 operative bank or trust company chartered by the commonwealth
14 or (ii) a national banking association, a federal savings and loan
15 association or a federal savings bank which has its main office
16 and is authorized to do business in the commonwealth.

1 SECTION 6. The corporation shall have the following powers;
2 (a) To provide financial guarantees or undertake other obliga-
-3 tions or commitments, hereinafter collectively referred to as
4 “guarantees,” to assure repayment to the lenders of amounts not
5 to exceed thirty percent of the original principal balance of loans
6 made pursuant to the Massachusetts Homeownership Opportu-
-7 nity Program, said guarantees to be upon such terms and condi-
-8 tions as may be specified in rules and regulations adopted by the
9 board of directors of the corporation which shall be consistent

10 with the underwriting standards established in accordance with
11 subsection (b) of this section, provided, however, that the aggro-
-12 gate of all such guarantees outstanding shall at no time exceed
13 ten times the paid in capital of the corporation.
14 (b) To establish reasonable underwriting standards for the
15 making of such guarantees and to make rules and regulations fix-
-16 ing such requirements and application and administration proce-
-17 dures as may be necessary or desirable to assist the corporation
18 in carrying out its purpose.
19 (c) To fix the fees and other charges to be paid to the corpo-

-20 ration by borrowers with respect to whose loans the guarantees
21 are made.
22 (d) To enter into contracts and other arrangements with the
23 Massachusetts Housing Finance Agency or any other organiza-
-24 tion for the providing of general and administrative services to
25 the corporation, or for the purpose of providing any other serv-
-26 ices deemed to be necessary or desirable by the corporation.
27 (e) To borrow money, with or without security, from member
28 banks or from one or more other lenders.
29 (f) To indemnify, to the extent provided in a by-law but subject
30 to the limitations applicable to business corporations set forth in
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31 section sixty-seven of chapter one hundred and fifty-six Bof the
32 General Laws, any person who is or was a director, officer,
33 employee or agent of the corporation and to purchase and
34 maintain insurance on behalf of any such person against any
35 liability incurred by him as a director, officer, employee or agent,
36 or arising out of his status as such, whether or not the corpora-
-37 tion would have the power to indemnify him against such liability.
38 (g) To make distributions to member banks to the extent and
39 subject to the conditions specified in section 8.
40 (h) To make, amend and repeal by-laws, rules and regulations
41 for the management of its affairs.
42 (i) To adopt an official seal.
43 (j) To sue and be sued, in its own name.
44 (k) To acquire, own, hold, dispose of and encumber personal
45 property of any nature, or any interest therein.
46 (1) To enter into agreements or other transactions with any
47 federal, state or municipal agency.
48 (m) To acquire real property, or an interest therein, by pur-
-49 chase, foreclosure or otherwise, where such acquisition is
50 necessary or desirable to protect or secure any investment or loan
51 in which the corporation has an interest; to sell, transfer and
52 convey any such property to one or more buyers; to lease such
53 property and otherwise to exercise any and all powers and rights
54 of ownership with respect to such property.
55 (n) To invest any funds held in reserves or sinking funds, or
56 any funds not required for immediate disbursement, in such
57 investments as may be lawful for fiduciaries in the commonwealth.
58 (o) To appoint officers, employees, consultants, agents and
59 advisors and prescribe their duties and fix compensation within
60 the limitations provided by law.
61 {p) To appear in its own behalf before boards, commissions,
62 departments or other agencies of municipal, state or federal
63 government.
64 (q) To procure insurance against any losses in connection with
65 its property, assets or business and reinsurance with respect to its
66 guarantees in such amounts, and from such insurers, as may be
67 necessary or desirable.
68 (r) To accept any and all donations, grants, bequests and
69 devises, conditional or otherwise, of money, property, services or
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70 other things ofvalue which may be received from the U nited States
71 or any agency thereof, any governmental agency, or any
72 institution, person, firm or corporation, public or private, to be
73 held, used or applied for any or all of the purposes specified in
74 this act, in accordance with the terms and conditions of any such
75 grant.
76 (s) To exercise any other powers of a corporation organized
77 under chapter one hundred and fifty-six B.
78 (t) To exercise such further powers as may fairly be implied
79 from those above set forth and as may reasonably be necessary
80 to enable the corporation to exercise such powers.

1 SECTION 7. The corporation shall be organized and managed
2 as follows:
3 (a) All member banks as defined in section s(c) of this act are
4 hereby constituted members of the corporation. The members
5 shall have the rights and obligations set forth in section 8.
6 (b) Directors: The business and affairs of the corporation shall
7 be managed by a board of fifteen directors. The members of the
8 board of directors shall be appointed as follows: (1) six members
9 shall be appointed by the governor, one of whom shall be the secre-

-10 tary of the executive office of communities and development, ex-
-11 officio, or his designee, one of whom shall be the commissioner
12 of banks, ex-officio, or his designee, one of whom shall be the
13 commissioner of insurance, ex-officio, or his designee, and three
14 of whom shall be persons not affiliated with any member bank;
15 (2) five members shall be appointed by the Massachusetts Bankers
16 Association, Inc.; (3) one member shall be appointed by the
17 Massachusetts League of Community Banks; (4) one member
18 shall be appointed by the Massachusetts Federal Savings Council;
19 (5) one member shall be the executive director of the Mas-

-20 sachusetts Housing Finance Agency, ex-officio; and (6) one mem-
-21 ber shall be the banking industry member on the Board of Direc-
-22 tors of the Massachusetts Housing Finance Agency, ex-officio.
23 Each such appointment shall be made by letter to the appointee
24 with a copy to the secretary of the executive office of communi-
-25 ties and development and each person so appointed shall serve
26 at the pleasure of the governor or organization which made the
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27 appointment and until his successor has been appointed in a like
28 manner. In the event the Massachusetts Bankers Association, Inc.,
29 the Massachusetts League of Community Banks or the Massachu-
-30 setts Federal Savings Council are consolidated with any other
31 group or terminates its existence, the powers such organization
32 is given under this section shall pass to the consolidated entity
33 or in the case of termination to the trade group most nearly
34 representing the membership of the terminating organization.
35 (c) There shall be an initial board of directors for the
36 corporation consisting of the secretary of the executive office of
37 communities and development, ex-officio, the executive director
38 of the Massachusetts Housing Finance Agency, ex-officio and one
39 member appointed by Massachusetts Bankers Association, Inc.
40 As soon as the member to be appointed by Massachusetts Bankers
41 Association, Inc. has been appointed, the secretary of the execu-
-42 tive office of communities and development shall call an initial
43 organizational meeting of the initial board of directors, provided,
44 however, that at least two weeks prior notice shall be given to the
45 other members of the initial board of directors of such meeting.
46 At such meeting the initial board shall elect a temporary chairman,
47 temporary vice-chairman and temporary secretary from among
48 the members of the initial board. The initial board shall have the
49 authority to exercise all the powers of the corporation until all
50 the members of the board of directors, as provided in section 7(b)
51 of this act, have been appointed or designated. The initial board
52 shall cause a certificate to be filed with the state secretary to the
53 effect that the Massachusetts Homeowners Mortgage Security
54 Corporation has been organized listing the names and addresses
55 of its directors and officers.
56 (d) As soon as all members of the board have been appointed
57 or designated as provided in Section 7(b) of this act, the secre-
-58 tary of the executive office of communities and development shall
59 call the organizational meeting of the full board of directors. The
60 organizational meeting of the full board of directors shall be held
61 at a date and time to be determined by the secretary of the execu-
-62 tive office of comm nities and development, provided, however,
63 that at least two weeks prior notice shall be given to the other
64 members of the board of directors of such meeting. At such
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65 meeting, the board shall elect a chairman, vice-chairman and
66 secretary from among the members of the board.
67 (e) The board of directors shall manage the business and affairs
68 of the corporation and shall have the authority to exercise all the
69 powers of the corporation. The board may appoint such
70 committees as it may deem necessary or desirable to carry out the
71 purposes of the corporation. A majority of the members of the
72 board shall constitute a quorum for the purpose of conducting
73 business of the board and the board shall act by a majority vote
74 of the whole board in exercising its authority. Meetings of the
75 board shall be held at such times as may be provided in the by-
-76 laws. *,

77 (f) The members of the board of directors shall serve without
78 compensation but shall be paid their reasonable expenses incurred
79 in the discharge of their official duties.
80 (g) A copy of the by-laws of the corporation and of any rules
81 and regulations adopted by the board of directors shall be filed
82 with the state secretary. Amendment to such by-laws or rules and
83 regulations and amendments to the certificate provided for in
84 section 7(c) shall be filed with the state secretary.
85 (h) The principal office of the corporation shall be located in
86 Boston or in such other city or town within the commonwealth
87 as the board of directors may from time to time determine.

1 SECTION 8. Member banks shall have the following rights
2 and obligations:
3 (a) From time to time, but in no event earlier than thirty days
4 after the effective date of this act, the board of directors may call
5 upon member banks to make initial capital contributions to the
6 corporation on such terms and conditions as shall be approved
7 by the board of directors. In the aggregate, said initial capital
8 contributions shall not exceed a total of $5,000,000 and shall be
9 prorated among the member banks in the same proportion that

10 the amount of total assets, as of June thirtieth, nineteen hundred
11 and eighty-seven, of each member bank bears to the aggregate of
12 the total assets of all member banks, as of June thirtieth, nineteen
13 hundred and eighty-seven.
14 (b) From time to time, but in no event earlier than July 1, 1988,
15 the board of directors may call upon member banks to make
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16 second capital contributions to the corporation on such terms and
17 conditions as shall be approved by the board of directors,
18 provided, however, such calls shall be made only if sections one
19 through four of this act are in effect. In the aggregate, said second
20 capital contributions shall not exceed a total of $5,000,000 and
21 shall be prorated amoung the member banks in the same propor-
-22 tion that the amount of total assets, as of June thirtieth, nineteen
23 hundred and eighty-eight, of each member bank bears to the
24 aggregate of the total assets of all member banks, as of June thir-
-25 tieth, nineteen hundred and eighty-eight.
26 (c) From time to time, but in no event earlier than July 1, 1989,
27 the board of directors may call upon member banks to make third
28 capital contributions to the corporation on such terms and
29 conditions as shall be approved by the board of directors,
30 provided, however, such calls shall be made only if sections one
31 through four of this act are in effect. In the aggregate, said third
32 capital contributions shall not exceed a total of $10,000,000 and
33 shall be prorated among the member banks in the same propor-
-34 tion that the amount of total assets, as of June thirtieth, nineteen
35 hundred and eighty-nine, of each member bank bears to the
36 aggregate of the total assets of all member banks, as of June thir-
-37 tieth, nineteen hundred and eighty-nine.
38 (d) Member banks shall have no obligation or liability to the
39 corporation whatsoever except as specified in subsections (a), (b)
40 and (c) above. No member bank under any circumstances shall
41 have any obligation or liability whatsoever under any guarantee
42 made by or other obligation or liability undertaken or incurred
43 by the corporation.
44 (e) The corporation shall maintain a record setting forth the

45 amount of capital contributions made to the corporation by each
46 member bank.
47 (f) The corporation may make distributions to member banks
48 from time to time in such amounts and on such basis as may be

49 determined by the board of directors.
50 (g) The corporation shall file with the commissioner of banks
51 and the commissioner or revenue a report subsequent to and
52 within sixty days of any call for capital contributions pursuant
53 to this section. Such report shall contain the total amount of the

54 call, the allocation of the call to each member bank and the



1987] HOUSE - No. 6396 15

55 amount contributed by each member bank to the capital of the
56 corporation.
57 (h) The obligations of member banks specified in subsections
58 (a), (b) and (c) above may be enforced by actions in the superior
59 courts of the commonwealth brought by or on behalf of the
60 corporation or by or on behalf of the Massachusetts Housing
61 Finance Agency.

1 SECTION 9. Payment on loans guaranteed by the corporation
2 shall be first allocated to payment of interest and principal due
3 the lender and only then to the portion of the loan guaranteed
4 by the corporation. Whenever the corporation pays to a lender
5 any sum in discharge of its liability as guarantor of a loan, the
6 corporation shall be to that extent subrogated to the lender’s right,
7 title and interest in the loan and in any real estate or other assets
8 securing the loan.

1 SECTION 10. (a) The corporation shall be examined, not less
2 frequently than once in each two calendar years, by the
3 commissioner of banks. Copies of the examination report shall
4 be filed with the secretary of the executive office of communities
5 and development and made available to each member bank.
6 (b) The corporation shall be audited annually by an
7 independent certified public accounting firm. Copies of the
8 examination report shall be filed with the secretary of the execu-
-9 tive office of communities and development and made available

10 to each member bank.

1 SECTION 11. Notwithstanding any other provision of law to
2 the contrary, member banks may fulfill their obligations and
3 exercise their rights under this act. Capital contributions made
4 by member banks shall be legal investments for such banks and
5 shall not diminish the right of any such banks to make invest-
-6 ments authorized by section two of chapter one hundred and sixty-
-7 seven Fof the General Laws and by any other provision of law.

1 SECTION 12. From and after January 1, 1998 or from and
2 after such earlier date as the Massachusetts tax laws are changed
3 so as to tax banks as defined in section 2 of this act on a less
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4 favorable basis than business corporations governed by chapter
5 one hundred and fifty-six B, the board of directors shall make
6 no further calls for capital contributions and member banks shall
7 have no further obligations to the corporation except with respect
8 to capital contributions still due on account of earlier calls. At
9 such time, the corporation shall commence a two-year repayment

10 of the capital contributions made pursuant to section 8(c) of this
11 act. Said repayment of capital shall be made to member banks
12 on the same pro-rata basis as the contributions to capital were
13 made as provided in section 8(c). In the event of the merger, sale
14 of assets or other consolidation of member banks, such repay-
-15 ments shall be made to the surviving entity. Upon the completion
16 of such repayment of capital contributions, all remaining funds
17 of the corporation shall be used for the purpose of continuing the
18 programs of the Massachusetts Homeowners Mortgage Security
19 Corporation or for such similar purpose as may be deemed appro-

-20 priate by the Massachusetts Housing Finance Agency, or, if such
21 agency not be in existence at such time, by the governor.

1 SECTION 13. The corporation shall not be subject to any of
2 the provisions of chapter sixty-three of the General Laws as
3 presently enacted or hereafter amended, nor to any taxes based
4 upon or measured by income which may be hereafter enacted
5 whether by the commonwealth or any subdivision thereof.

1 SECTION 14. If the corporation shall fail to commence
2 business within three years from the effective date of this act, then
3 sections five through fourteen of this act shall become null and
4 void.

1 SECTION 15. The provisions of this act are severable, and if
2 any of its provisions shall be held unconstitutional by any court
3 of competent jurisdiction, the decision of such court shall not
4 affect or impair any of the remaining provisions.

1 SECTION 16. The provisions of sections one through four of
2 this act shall apply to taxable years beginning on or after July
3 first, nineteen hundred and eighty-eight.
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