
SENATE No. 847
By Mr. LoPresti, a petition (accompanied by bill. Senate, No. 847)

of Michael LoPresti, Jr., and Lois G. Pines for legislation relative to
custody of minor children. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Seven

An Act relative tocustody of minor children.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 208 of the General Laws is hereby
2 amended by striking out section 31 and inserting in place thereof
3 the following section:
4 Section 31. As used in section thirty-one through section thirty-
-5 one D inclusive, the following words and phrases, unless the
6 context clearly requires otherwise, shall have the following
7 meanings:
8 “Sole custody” means that one parent shall have the right and
9 responsibility to make major decisions regarding the child's

10 welfare in matters of education, medical care, emotional, moral
11 and religious development as well as day-to-day activities of the
12 child. The child shall reside with and under the supervision of that
13 parent, subject to the power of the court to order visitation.
14 “Joint legal custody with sole physical custody” shall mean
15 continued mutual responsibility and involvement by both parents
16 in decisions regarding the child’s welfare in matters of education,
17 medical care, emotional, moral and religious development and
18 shall include a designation of which parent shall have physical
19 custody.
20 “Joint legal custody with joint physical custody” shall mean
21 continued mutual responsibility and involvement by both parents
22 in decisions regarding the child’s welfare in matters of education,
23 medical care, emotional, moral and religious development and
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24 shall mean that each of the parents shall have substantial periods
25 of physical custody. Joint physical custody shall be shared by the
26 parents in such a way as to assure a child of frequent and
27 continuing contact with both parents and the court shall specify,
28 upon request of the parties, the time periods the child shall spend
29 with each parent.
30 “Custody” may mean any of the forms of custody defined
31 herein. However in any court order or judgment of custody
32 without qualification, “custody” shall mean “sole custody” as
33 defined above.
34 “Custodial parent” means either a parent with sole custody or
35 a parent with sole physical custody, even if the other parent has
36 joint legal custody with that parent.
37 “Noncustodial parent” means aparent without physical custody
38 even if that parent shares joint legal custody with the other parent.

1 SECTION 2. Chapter 208 of the General Laws is hereby
2 amended by inserting, after Section 31, the following new
3 section:
4 Section 31 A. In making an order or judgment relative to the
5 custody of a child, pending a controversy between his parents, or
6 relative to his final possession, the rights of the parents shall, in
7 the absence of misconduct, be held to be equal and the best
8 interests of the child shall determine custody or possession.
9 Causing or inflicting abuse on a parent or any child, as defined

10 in section one of chapter two hundred and nine A, other than in
11 self-defense, by the other parent shall constitute misconduct and
12 shall create a rebuttable presumption that it is not in the best
13 interest of the child to be in the custody of the parent causing or

14 inflicting abuse. When considering the best interest of the child,
15 the court shall consider all relevant facts, including but not limited
16 to:
17 (a) the degree, frequency and extent of each parent’s contact
18 with the child and participation in decision-making regarding the
19 child’s daily care, medical treatment, education, moral and

20 religious development including the history of cooperation and
21 communication concerning the child;
22 (b) whether the past pattern of involvement of the parties with
23 the child reflects a system of similar values and mutual respect;
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(c) whether one parent because of his or her attendance to the
child’s daily physical and emotional care is the child’s primary
caretaker and, if so, what custody order will be least disruptive
to the child;

24
25
26
27

(d) abuse or threats of abuse, as defined in chapter two hundred
and nine A, of a parent by the other parent.

28
29

(e) regardless of the parents’ past cooperation, the nature and
extent of the parents’ current ability to cooperate in child raising
decisions. In cases where abuse or threats of abuse have occurred,
the Court shall consider such abuse as evidence of the parties’
inability to cooperate in shared decision-making and as evidence
of detriment to the child;

30
31
32
33
34
35

(f) the existence of medical, emotional, or health problems of
the child that would affect the shared decision-making process;

36
37

(g) the physical proximity of each parent to the other and
employment, school or household schedules that would affect the
parties’ ability to communicate;

38
39
40

(h) the current and previous ability of each parent to make
competent and reasonable decisions regarding the child;

41
42

(i) the preservation of other significant family relationships,
especially among siblings, to the extent possible;

43
44

(j) the preference of the child, if the child is over fourteen years
of age.

45
46

SECTION 3. Chapter 208 of the General Laws is hereby
amended by inserting after section 31 A, the following new
section:

1
2
3

Section 318. In deciding custody of children, the court shall
determine the best interest of the child in accordance with section
thirty-one A and shall make a custody order which shall serve the
child’s best interest. The court may choose one of the following
orders:

4
5
6
7
8
9 (a) joint legal custody with joint physical custody if the parents

agree in writing; upon the court’s finding that the parents can
cooperate and that such an order is in the child’s best interest;

10
11
12 (b) joint legal custody with sole physical custody if the court

makes written findings that the parties have a history of being able
to cooperate in matters concerning the child and make reasonable
decisions on behalf of the child;

13
14
15
16 (c) sole custody, to one parent in all other circumstances.
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17 In cases of spousal or child abuse, the court may make such
18 arrangements for custody, visitation and non-disclosure of either
19 the child’s or parent’s whereabouts as will best protect any victim
20 of abuse from exposure to further abuse. Written findings
21 required by this section shall be on a form prescribed by the Chief
22 Justice of the Probate and Family Court Department. In
23 determining which parent shall have physical custody, the court
24 shall preserve, to the extent possible, the relationship between the
25 child and the primary caretaker parent.

1 SECTION 4. Chapter 208 of the General Laws is hereby
2 amended by inserting after section 318 the following new
3 section:
4 Section 31C. If the court orders temporary joint legal custody,
5 the order shall require the parents to submit an interim plan in
6 writing to the court within sixty days of the entry of a temporary
7 joint legal custody order, setting forth the details of joint legal
8 custody including but not limited to the following issues as they
9 relate to the period of pendency of the divorce:

10 (1) The location of both parties, the periods of time during
11 which each party will have the child reside and/or visit with him/
12 her (including holidays and vacations);
13 (2) The child’s education;
14 (3) The child’s religious observance and training, if any
15 (4) The child’s health care; and
16 (5) Procedures for resolving disputes between the parties with
17 respect to child raising decisions and duties.
18 If, after the expiration of sixty days from entry of temporary
19 joint legal custody, the parents have not submitted an interim
20 plan, or if the court finds that the plan submitted is unacceptable,
21 then, on motion of any party, (including a family service officer)
22 or of the court, the court shall issue a new temporary custody order
23 renewing temporary joint legal custody or giving the parent with
24 physical custody sole custody.
25 The the request of any of the parties, or of the court, the court
26 may review the operation of any interim implementation plan one
27 year after the date of its acceptance, if a hearing on the merits
28 has not been held within such time.
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SECTION 5. Chapter 208 of the General Laws is hereby
amended by inserting after section 31C of the following new
section;

2
3

Section 3 ID. If either or both parties request joint legal custody
at the hearing on the merits, then the parties, either jointly or
individually, shall submit to the court at the final hearing a joint
legal custody implementation plan, setting forth the details of joint
legal custody, including but not limited to the following:

4
5
6
7
8
9 (1) The location of both parties, the periods of time during

which each party will have the child reside and/or visit with him
or her (including holidays and vacations);

10
11

(2) The child’s education;12
(3) The child’s religious observance and training, if any;13
(4) The child’s health care; and14
(5) Procedures for resolving disputes between the parties with

respect to child raising decisions and duties.
15
16

In the event that the court issues a joint custody order at the
final hearing, the court may accept the joint legal custody
implementation plan submitted by either party, may issue a plan
modifying the plan or plans submitted by the parties, or may order
sole custody. An implementation plan accepted or issued by the
court shall become part of the judgment in the action.

17
18
19
20
21
22

The entry of an order or judgment relative to the custody of
minor children shall not negate or impede the ability of the
noncustodial parent to have such access to the academic, medical,
hospital, or other health records of the child, as he would have
had if the custody order or judgment had not been entered,
provided, however, that if a court has issued an order to vacate
against the noncustodial parent or an order prohibiting the
noncustodial parent from imposing any restraint upon the
personal liberty of the other parent or if nondisclosure of the
present or prior address of the child or a party is necessary to
ensure the health, safety or welfare of such child or party, the court
may order that any part of such record pertaining to such address
shall not be disclosed to such noncustodial parent.

23
24
25
26
27
28
29
30
31
32
33
34
35
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