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(Senate, No. 1541 of 1987)

Ordered, That the Legislative Research Council be directed to
make an investigation and study of alternative sentencing practices
and policies in the Commonwealth and other jurisdictions and to
report the results of its research and fact-finding by filing its report
with the Clerk of the Senate on or before the last Wednesday of June
in the year nineteen hundred and eighty-seven.

Adopted:
Bv the Senate, March 12, 1987.
By the House ofRepresentatives,

in concurrence, March 26, 1987.

(House, No. 5570 of 1987)

Ordered, That the time be extended to the last Wednesday of
September in the current year whereby the Legislative Research
Council is required to report on its investigation and study of (1) the
impact of the Supreme Court decision, Garcia v. San Antonio
Metropolitan Transit Authority (House, No. 5415 of 1986) and (2)
alternative sentencing practices and policies in the Commonwealth
and other jurisdictions (Senate, No. 1541 of 1987).

Adopted:
By the House ofRepresentatives,

May 26. 1987.
By the Senate, in concurrence,

'

Max 28. 1987.
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To the Members of the Legislative Research Council:

MADAME AND GENTLEMEN: Senate, No. 1541 of 1987 directed
the Legislative Research Council to make an investigation and study
of alternative sentencing practices and policies in the Commonwealth
and other jurisdictions.

The Legislative Research Bureau submits herewith a report in
accordance with the above order. Its scope and content have been
restricted to statistical research and fact-finding data, without
recommendations.

The report was prepared by Paul Murphy, Legal Counsel, and
Michael A. Nazzaro, Jr., of the Bureau staff.

Respectfully submitted,

DANIEL J. FOLEY, Director
Legislative Research Bureau.
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Currently, the correctional institutions in Massachusetts are operat-
ing at 177 per cent above capacity even though the incarceration rate
for serious offenses is lower than any state in the nation. While new
prisons are in the planning stage, their high cost and the traditional
neighborhood opposition militates in favor of pursuing other forms
of disposition in criminal cases. There is considerable public senti-
ment to longer and more certain punishment which would further
exacerbate the overcrowded conditions. However, there appears to
be enough statistical evidence to suggest that more and longer commit-
ments to prison do not accomplish the objective ofreducing the broad-
based incidence of crime.

Scholars have debated throughout history the purpose of punish-
ment. The traditional view is that punishment should accomplish as
many as possible of the following objectives: incapacitation, retribu-
tion, rehabilitation, and deterrence. Perhaps the most appealing
logically of the various theories for incarceration is the theory of
incapacitation which, simply put, says that if a criminal is locked up
he is prevented at least for the period of the prison term from
committing other crimes. However, the theory ignores the high cost
and sociological problems of a larger prison population. Rehabilita-
tion has been a goal popular in corrections reform for many years
but, lately, there has been disenchantment. A recent study showed that
the percentage of recidivism for those who were targets of
rehabilitative programs and those who were not, was about the same.
Deterrence as a theory has been discredited by some observers by
urging that deterrence through unpleasant punishment will only work
when the offender makes arational deliberative judgement on whether
to commit the crime, which is most often not the case. Retribution

ALTERNATIVE SENTENCING PRACTICES AND POLICIES
IN THE COMMONWEALTH AND OTHER JURISDICTIONS

SUMMARY OF THE REPORT

Background
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is not really a theory of crime control or prevention so much as it
is a desirable or undesirable adjunct to the criminal justice process.

As the prison crisis emerges, states have been scrambling to handle
the influx of prisoners and, at the same time, looking at a variety of
alternative sanctions to incarceration which can meet the public’s need
for the offenders’ punishment and their own safety. Among the
initiatives is a formalized system of restitutional punishment which
theorists say provides a personal accountability owed to the victim
directly from the offender. Rehabilitation is enhanced because the
offender is made to see that he or she is directly responsible to the
victim for his or her actions. Community Corrections is another
development. It has been described as a deinstitutionalization of
offenders through diversion of low risk repeat felony offenders from
state correctional institutions to either residential or nonresidential
local government facilities. The Community Corrections Program is
a local government orientated plan. A local board evaluates an eligible
offender and creates an individual case plan wherein goals and
objectives are delineated and which uses existing public and private
facilities such as drug counselling and detoxification centers under the
supervision of a probation or parole officer. The Alternative Penalties
Program is still another community orientated program which
develops individualized punishment and treatment programs for the
nonviolent offender. Some states employ a Community Service
Program in which an offender is required, in addition usually to
regular employment, to work at a variety of public service jobs in
public or nonprofit agencies.

“Shock Probation,” sometimes called “Boot Camp Incarceration,”
is an innovative approach. It is a form of split sentencing designed
to give the first time or less experienced offender a brief taste of the
realities of prison life for shock effect. It has been observed from those
directly involved in shock probation, including offenders, that
shock effect is a strong deterrent and the program should satisfy
society’s perceived need for retribution. The program termed Intense
Supervision, on the other hand, does not involve incarceration but
is rather a program of probation or parole, but where the offender’s
movement and activities are closely monitored and surveilled. This

AIternatives to Incarceration
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intense supervision can be combined with a program of house arrest
using recently developed electronic monitoring equipment. Although
the concept of electronic monitoring has been in existence for some
time, it has recently experienced an upsurge in popularity due torapid
refinements in technology. While still not foolproof, the reliability of
the monitoring devices has reached acceptable standards. Most
observers feel that this system represents the most realistic method,
short or long term, for reducing the overcrowding in prisons and
presenting a reasonable punishment alternative to institutional
incarceration.

Massachusetts courts appear to have sufficient authority either
through statute, custom, or their inherent power, to conclude a
criminal case in a wide variety of dispositions. The traditional
sentencing options other than incarceration include continuance
without a finding, filing, probation, fines, restitution, costs and
assessments, and peace bonds. In addition, the Commonwealth has
had some experience, however limited, in house arrest. In 1986,
through a pilot program funded by the Governor's Committee on
Criminal Justice, Anti-Crime Council, an electronic home
confinement program was set up in the probation department of the
Quincy District Court. All fifteen offenders who were initially part
of the exercise have successfully completed the program and the
Quincy Court has applied for additional funding to continue.

The staff of the Governor’s Anti-Crime Council, in a report to the
Council generally supports house arrest through electronic
monitoring of selected offenders. The positive aspects of the program
are that it provides punishment to an offender without the problems
and stigmas of incarceration in a prison and it does so in an
economical way.

Weekend sentencing is specifically authorized by statute in the
Commonwealth and is used not infrequently by the court. However,
many of those surveyed who are part of the criminal justice system
responded that the mobility of the offenders constitutes a breach of
security and produces such undesirable results as contraband being
smuggled into the jail and “weekenders” being required to run
questionable errands on the outside for the full time prisoners.

Sentencing in Massachusetts
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While there has been no formal statutory mandate to implement
the newer forms of alternative sentencing, there appears to be
sufficient authority inherent in the court to do so in the
Commonwealth. Some programs such as house arrest through
electronic monitoring or shock probations have shown success in
other jurisdictions, but, in most cases, have been set up statutorily
with the Legislature rather than the Executive or Judiciary
establishing the parameters under which such programs operate.
However, while these programs have shown that they do not reduce
prison overcrowding, the controversy will continue to exist as to
whether the programs provide the incapacitation of the offender and
sufficient punishment to properly protect the public.

Conclusions
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Senate Order No. 1541 of 1987 directed the Legislative Research
Council to make an investigation and study of alternative sentencing
practices and policies in the Commonwealth and other jurisdictions.
The Order was offered by Senator Royal L. Bolling, Sr., who along
with other members of the Legislature are concerned not only with
the effectiveness of the types of disposition now available to
Massachusetts courts but with the pressing problem of prison
overcrowding. A recent Senate Ways and Means Committee report,
quoted in the study, focuses on this problem and suggests that the
Commonwealth would be well served to take steps as soon as possible
to alleviate the situation. While building new prisons is one obvious
remedy it has several drawbacks; the less than enthusiastic response
communities have toward placement of a prison facility in their area,
the tremendous capital costs of new prisons, and the strong sentiment
that exists that incarceration in and of itself is not a deterrent to
criminal activity.

This study discusses the history and theory of punishment and their
relevance toward dispositions of criminal cases that do not involve
institutional incarceration. Traditional forms of alternative
sentencing such as restitution, fines, and probation are reviewed but
sharp focus is directed at the new wave of alternative sentencing such
as “shock probation,” extensive supervision and home incarceration
with the use of electronic monitoring. Although implementation of
these innovative concepts has occurred only recently, several states
have had considerable experience. The study reports on this
experience, the conclusions that may be drawn, and the feasibility of
their adoption in the Commonwealth.

The Problem: Overcrowded Prisons

According to an April 1987 report by the Masssachusetts Senate
Ways and Means Committee on Prison Overcrowding in the
Commonwealth, 1 state and county correctional institutions were

Origin and Scope ofStudy

CHAPTER I. INTRODUCTION

'“Crisis in Corrections Update," Senate Committee on Ways and Means Report on Prison
Overcrowding, April 1987.
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operating at 177 per cent above capacity, making it the most
overcrowded prison system in the nation. Because prison capacity has
remained essentially stagnant, notwithstanding increasing commit-
ments, the state is continuously falling further behind.

The Ways and Means Committee study attributes the increase in
prison population to several factors; the increasing uses of the state
prison sentences rather than reformatory sentences which result in an
average length of incarceration three times as long, increases in
mandatory sentences, and other restrictions on parole eligibility which
have also lengthened terms of incarceration, as well as the increase
in revocations of parole due to more restrictive parole stipulations.

The Ways and Means report further points out that 37 states are
or have been under court order to reduce the prison population due
primarily to overcrowding problems with about one-fifth of these
jurisdictions also having an occupancy cap either legislated or court
mandated. Many of these states have been forced to release inmates
early in order to comply with occupancy caps. Forced release has not
been required in the Commonwealth but occupancy caps are in effect
in three county facilities with others likely to come under this restraint
in the near future.

Massachusetts is not alone. According to a recent bulletin issued
by the Bureau of Justice Statistics of the United States Department
of Justice, 1 the total number of offenders in correction, that is, the
total number of federal and state prisoners in the United States, at
the end of 1986 was 846,659, bringing the growth of the prison
population since 1980to nearly 217,000 inmates, an increase of about
66 per cent in the six-year period, with the rate of incarceration for
males being about 21 times higher than females. Overall, state prisons
are estimated to be operating at approximately 106 per cent of their
highest possible capacities and at 124 per cent of their recommended
capacities. The federal system is estimated to be operating between

27 per cent and 59 per cent above capacity.
Although Massachusetts has one of the lowest incarceration rates

for selected serious offenses, eight per 1,000 offenses in 1980 and 19

in 1985, as contrasted to the national average of2B admissions in 1980
and 42 in 1985, Massachusetts has one of the most serious
overcrowding problems of any state.

'"Sentencing and Time Served," Bureau of Justice Statistics. Special Report. U.S,

Department of Justice, Wash.. D.C., June 1987.
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The consequences of prison overcrowding are obvious. As pointed
out in a recent study by this Bureau: 1

Overcrowding makes all of the problems normally
associated with prison operations even worse. Medical studies,
for example, have linked prison overcrowding to such ill
effects as high blood pressure, stress, mental illness and
assorted psychosomatic ailments. As congestion mounts, even
the pretense of rehabilitation is abandoned as prisons are
converted into human warehouses where every available space
is converted to housing and two, or even three, inmates are
crowded into a space designed for one. In addition to the
threat it poses to the physical and psychological health of the
inmates, severe overcrowding seriously impairs institutional
management, in the worst cases contributing to riots, escapes,
assaults, hostage taking and other breakdowns in discipline
and control. The prison staff also suffers, and as working
conditions deteriorate, employee morale and staff turnover
become serious problems.

Of particular concern to corrections officials in Massachu-
setts is the impact overcrowding has had on the Department
of Corrections (DOC) policy of moving individuals to
successively lower security institutions as they fulfill the term
of their sentence. Ideally, the inmate is placed in a pre-release
center or community-based halfway house prior to being
released. This policy allows the inmate to adjust gradually to
increasing degrees of freedom and permits the DOC to
monitor his or her success in doing so. Studies by the DOC
have found that an inmate is much more likely to reintegrate
successfully after participating in such a program. At present,
however, the Commonwealth’s prisons are so overcrowded
that placement decisions are often made solely on the basis
of the availability of bed space. Consequently, the DOC’s
ability to utilize and expand this important program is
seriously handicapped.

The Consequences

1Prisons for Prujh, Massachusetts Legislative Research Council Report, House, No. 62
July 31, 1986, pp. 40-41.
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Costs: New Prisoners, New Prisons

Construction costs for new prisons are high compared to general
construction. Because of the large quantities of heavy materials
involved and the fact that every design element and construction
component must be assembled with one eye on providing prison
security, safety for both inmates and personnel, and efficiency in
handling movement of inmates under secure conditions, some
estimates have put the cost of an average prison cell at over $200,000.'
In addition to the capital costs of a prison cell it has been estimated
that the administrative and logistical costs per prisoner may approach
$30,000 per year. There is every reason to believe that capital and
operational costs of prisons will rise even further in the future. In
addition to the cost factor of new prisons, there is the equally
distressing problem of locating them given the almost universal
opposition of a community in which a new correctional facility is
under consideration to be located. Obviously, considering the high
cost of traditional incarceration, it well behooves society to look for
less traditional and less expensive alternative forms of punishment.

The issues are two-fold; first, will the alternative form of disposing
of a criminal case reduce the prison population and thus reduce prison
costs and secondly, to what extent does the alternative qualify as to
performing the traditional roles of punishment, that is, incapacitation
rehabilitation, deterrence and retribution?

Reviewing and reducing the number of crimes for which, upon
conviction, a mandatory sentence is provided, is offered as a partial
solution. Mandatory sentencing is seen to accomplish two goals. It
increases the certainty of punishment for designated crimes and it
tends to reduce the disparity between sentences for the same crime.
The “Bartley-Fox Gun Law” in Massachusetts which mandates a year

in prison for unlawfully carrying a firearm and the Rockefeller Drug

Laws” in force in New York State which mandate long prison sentence
for drug related violations are two familiar examples of mandatory

prison sentences. Another theory suggests that there are too many

The Issues

'Edna McConnell. “Overcrowded Time, Why Prisons Are So Crowded and What Can be

Done,” Clark Foundation, N.Y., N.Y., 1982, p. 22,
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crimes, that civil penalties might more appropriately be imposed
rather than criminal sanctions for minor or trivial offenses and that
some criminal statutes affecting private behavior such as laws
forbidding certain types of sexual behavior, being seldom or
selectively enforced, might be eliminated altogether.

This study cannot comment on the apparent paradox in the criminal
justice system where the incidence of crime, severity of punishment,
and prison population are all rising. There appears to be enough
statistical evidence to suggest that more and longer commitments to
prisons do not accomplish the objective of reducing the broad-based
incidence of crime. The trend nevertheless seems to be to put more
and more offenders under some kind of supervised activity which can
range from informal restrictions to maximum security incarceration.
The narrow issue discussed in this study is whether there are viable
alternative dispositions to incarceration in the usual sense and whether
these alternatives are, or can be, successful in the objectives of
reducing the prison population and the concomitant costs of the
prison system and also perform, at least in part, the classic purposes
of punishment, deterrence, retribution and rehabilitation.

Punishment Defined
Punishment, in criminal law, has been defined as “any pain, penalty,

suffering, or confinement inflicted upon a person by the authority of
the law, and the judgement and sentence of a court, for some crime
or offense committed by him, or for his omission of a duty enjoined
by law.” 1 Cruel and unusual punishment, on the other hand, has been
said to be “(S)uch punishment as would amount to torture or barbarity,
and any cruel and degrading punishment not known to the common
law, and also any punishment so disproportionate to the offense as
to shock the moral sense of the community” (Black’s Law Dictionary;
see also McDonald v. Comm., 173 Mass. 322).”

History and Theory ofPunishment
The first example of law, crime, and punishment whether it be taken

literally or symbolically has to be the sad experience of humanity’s

CHAPTER 11. HISTORY AND BACKGROUND

'Black’s Law Dictionary, Third Edition, West Publishing Co., St. Paul, MN, 19.13
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first couple, Adam and Eve. God gave Adam the first law, “you shall
not eat of the fruit of the tree . . . neither shall you touch it, lest you
die” (Genesis 3.3). Adam, of course, at Eve’s instigation, did just
that . .

. “she also gave some (of the apple) to her husband and he
ate.”(ld. at 3.6) God then punished Adam for his offense. “Therefore,
the Lord God sent him forth from the Garden of Eden, to till the
ground from which he was taken.” The one constant in history since
biblical times is that man (and woman) have continued uninterrupt-
edly to create societal laws which continuously have been broken.
History also reports the continuing problem of what to do with these
transgressions. The Old Testament suggests responding in kind for
evil done. The New Testament suggests turning the other cheek, both
practices considered to be impractical in modern society.

Scholars have debated throughout history the purpose of
punishment. Most agree that incapacitation, removing an offender
from society, and retribution, that is, satisfying society’s desire for
revenge, are accomplished by imprisonment. However, the deterrent
and rehabilitative effects of incarceration remain to this day an open
question. Further aggravating the dispute are the real practical
problems existing in connection with incarceration. A recent study
points out that many states recognize the sociological and logistical
problems of imprisonment and are searching for alternative forms of
punishment. Forty-one states have enacted statutes allowing courts
to order the criminal to make monetary restitution to the victims of
his crimes. Twenty-eight states provide for part time or intermittent
incarceration. Thirty-four states allow the sentencing court to impose
some form of community service obligation, either in addition to, or
in lieu of, a prison sentence. In fact, there is a continuous
experimentation in different alternative methodologies of handling
offenders in an effort to satisfy at least in part the various theoretical
goals of punishment.

The “alternative” sentences are dispositions in lieu of imprisonment
given to offenders who otherwise would be sent to prison. Fines and
probation, for example, are generally not true alternatives because
they are assessed in crimes not punishable by imprisonment. Alcohol
and drug programs are in the true sense alternatives because they are

imposed on the theory that such dependencies are treatable illnesses
and, as such, a prison sentence would be inconsistent with the goal
of treatment and therapy.
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While the object of punishment has been the subject of considerable
thought and debate through the ages, generally, the ideological thrust
can be defined into four theories: Protection of the Public
(Incapacitation), Reformation, Deterrence and Retribution.

The theory of Incapacitation is not difficult to understand. Quite
simply, notwithstanding any other sociological ramifications, when
a criminal who has demonstrated anti-social behavior by having
committed a crime, he or she will not be a risk to society at least while
he or she is in jail. Equally straight-forward is the theory of
Retribution. Succinctly espoused in the Old Testament and later by
the English essayist, Thomas Carlyle, it is “the eye for an eye” theory.
As Judge Nolan, in his Massachusetts Practice Series work on
criminal law 1 explains, the theory is that “The offender owes a debt
to society for his transgression of the criminal law. He pays that debt
by punishment.” This basis for punishment has little support today
although Massachusetts as well as a number of other states have
provided that in certain crimes the victim of such crimes may address
the court prior to the sentencing of the defendant. This idea of the
court taking cognizance of the impact of a crime on a member of
society as a factor in determining punishment is reminiscent of the
“eye for an eye” concept.

The popular Reformation theory relies on the premise that criminal
behavior may be modified into constructive or law abiding activity
by suitable programs. The Deterrence theory has as its basis the
natural tendency of human beings to avoid actions which have
unpleasant consequences. As Nolan points out,2 “If society is made
aware of the penal sanctions attached to a crime, the members of
society will observe the laws. Fear of the consequences of committing
crime is a healthy motive for avoiding crime.” While the Deterrence
theory has been the subject of much debate, most commentators agree
that the certainty and not the length of punishment is what makes
the theory work if it works at all.

Perhaps the most appealing, logically, of the various rationales for
incarceration is incapacitation, which, simply put, says that if we lock
up a criminal we are preventing him at least for the period of the prison
term from committing other crimes. The problem is that we imprison

'Joseph R. Nolan, “Criminal Law," Massachusetts Practice Series. Vol. 32, p. 6, W
Publishing Co., St. Paul, MN, 1976.

I tbict.
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only a small percentage of the criminal population. In fact, studies
submit that if we released all the prisoners currently incarcerated,
crime would go up only about eight per cent. On the other hand,
according to a 1978 National Academy of Science Report, in order
to achieve a ten per cent reduction in crime, California would have
to increase its prison population by 157 per cent, New York by 263
per cent and Massachusetts by more than 310 per cent. 1

Those that are persuaded by these projections suggest that the
answer may be in a form of selective incarceration, that is, culling
out and imprisoning the small group of high rate offenders, or
offenders who demonstrate a high risk that they will commit crimes
again. However, the accuracy of such a selection process is suspect
and its implementation subject to the criticism of unfairness and
arbitrariness, but, some observers suggest that if a reasonably certain
determination of who the repeat offenders were likely to be, others
convicted of the same crime but less likely to break the law again could
be put into some form of alternative sentencing and not add to the
overcrowded prison condition.

While the Rehabilitation theory had been popular with corrections
reformers for well over a century, lately there has been disenchant-
ment. In an often quoted study, Robert Martinson in 1974 evaluated
231 studies of correction procedures and concluded “With few and
isolated exceptions, the rehabilitative efforts that have been reported
so far have had no appreciable effect on recidivism.” 2 The study
estimated that about the same percentage of those who were targets
of rehabilitative programs will continue a career in crime as those who
were not. The suggestion is that rehabilitative efforts in and of
themselves do little to change the behavior of the criminal. Their value
lies in giving those criminals in the corrections systems, who have the
desire to reform and rehabilitate themselves, the tools with which to
do so, that is, to provide the instruction in social skills, formal
education and job training which would qualify one to enter society
in a responsible and productive way. Unfortunately, most prisoners
live in an environment of idleness, noise, odor, and lack of space, more
likely to produce a resentment of authority than respect for the rules
of society.

'McConnell, “Overcrowded Time,...” p. 15
2 McConnell, op. cit

.,
p. 18.



1987] SENATE No. 2061 19

*

One author suggests that deterrence as a method of crime
prevention operates only when the potential criminal makes a rational
deliberative judgement as to whether to commit a crime. l With respect
to a crime for which there was formerly no penalty but for which a
mandatory prison sentence is now imposed, such as the mandatory
one year prison sentence in Britain for drunk driving, studies have
shown that there is a marginal deterrent effect. Little deterrent effect
is seen statistically for increasing the length of prison terms for a crime
and indeed many think that, in many instances, the disgrace of arrest
and conviction, possible loss of employment or dissolution of the
family are consequences enough to deter the average citizen at least
from petty crimes. Undoubtedly, however, the typical offender doesn’t
believe he will be caught or, if caught, will go to prison, and he or
she has some reason for that belief. Statistics show that for every 100
felonies only two people will see the inside of a prison.

Several studies have quarrelled with the concept that harsh prison
sentences deter the serious criminal.2 These studies compared the
deterrent effects of longer or shorter sentences imposed by different
jurisdictions for such crimes as murder and rape and found no
difference in the rate of crime. The National Academy of Sciences
published in 1981 a summary of penal research which suggested that
we reach a threshold of diminishing returns soon after we define prison
as the appropriate punishment and raising a sentence from five years
to, say, ten years, has no real additional deterrent effect.

As the prison crisis emerges throughout the United States, states
have been scrambling to handle the influx of prisoners to prisons and
at the same time are looking at a variety of alternative sanctions to
incarceration which can meet the public’s need for the offenders’
punishment and their own safety. The alternatives, although new in
their present form, are not experimental or theoretical, but programs
in use in many states.

CHAPTER 111. ALTERNATIVES TO INCARCERATION

'McConnell, op. cit., p. 13
a McConnell, op. cit., p. 14
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Restitution

While the concept of restitution for a wrong committed against an
individual or society in general is a familiar one and is incorporated
into most dispositions, where possible, at least by inference, there is
a more recent movement to formalize a system of restitutional
punishment by setting it up within the framework of an organizational
system. The primary benefits of restitutional punishment are that it
provides for a reimbursement program to make the victim whole and,
more importantly from the theoretical standpoint, it provides a
personal accountability owed to the victim directly from the offender
which is lost when the offender is swallowed up in the anonymity of
the regular correctional system. In other words, it allows the victim
retribution as well as compensation and helps rehabilitation by
making the offender directly responsible to the victim for his or her
own actions.

The State of California is a leader in restitution programs. As a
California study points out, 1 there are two kinds of restitution. One
is where the offender is sentenced to perform a service without
compensation for the benefit of the community. In the other form,
a monetary restitution program is developed which requires that the
offender either make direct monetary restitution to the victim of the
crime for which he or she was convicted or to a restitution fund which
distributes the monetary restitution to victims of crimes. California,
for example, has made provisions in its law (PL Section 1203.04) for
the court to order either monetary restitution, community service, or
both, and uses both direct restitution and a restitution fund. In fact,
the law requires the judge to order restitution in all criminal cases,
unless the court makes a finding on the record that both are
inappropriate.

In 1974, the State of Georgia Department of Corrections instituted
a program of restitution which established restitution and diversion
centers. The program is designed to provide 24-hour supervision,
community contact, victim involvement and restitution to victims.
The offender is required to maintain full-time employment and all
earnings are turned over to the business manager of the restitution
center who distributes the money according to the circumstances, to
room and board, restitution and fines, and family support. Rather

'"Prison Overcrowding," California Legislature, Joint Committee for Revision of Penal
Code, Staff Report (Undated but presumed 1987).
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than being a burden on the community, the program allows for
offenders to work, pay for their own supervision, pay taxes and to
financially assist their families.

In a few cases, such as the Quincy, Massachusetts District Court
“Earn It Program,” the programs are administered by the court, but
more commonly supervision is supplied by the state department of
corrections and, to a lesser extent, the county corrections’ or sheriff’s
department.

Ten states, Connecticut, Georgia, Louisiana, Massachusetts,
Missouri, New Jersey, Rhode Island, South Dakota, Vermont, and
Wisconsin, appear to have implemented restitution programs relying
on some authority other than a specific statutory mandate.

States that have implemented restitution centers either by statute
or other authority are; Alabama, Arizona, Colorado, Connecticut,
Florida, Georgia, Indiana, lowa, Kansas, Louisiana, Maine,
Maryland, Massachusetts, Minnesota, Mississippi, Missouri, New
Hampshire, New Jersey, New Mexico, New York, North Carolina,
Ohio, Oklahoma, Oregon, Rhode Island, South Dakota, Tennessee,
Texas, Utah, Vermont, Virginia, Washington, and Wisconsin, 1

Communit v Corrections
Community corrections has been described in one jurisdiction as

a de-institutionalization of offenders through diversion of low-risk
felony offenders from state correctional institutions, accompanied
by a decentralization of authority from the state government to local
government. Falling some place between probation and parole, the
process involves citizen participation in policy making and program
planning and utilization of community programs to provide treatment
services. 2 The types of community corrections fall into two categories;
residential community corrections placement where there is 24-hour
a day staffing and offenders’ whereabouts are closely monitored, and
the nonresident program which is designed to assist with the
reintegration of the offender into the community. Supervision and
services are provided to the offenders after they complete the
residential program and they are released to probation.

'“Prison Overcrowding, Emergency Measures and Alternative Forms of Punishment,",!
Committee for Revision of the Penal Code, California State Legislature, 1986.

2“Community Corrections Handbook,” Colorado Judicial Department, 1985, p. 3 el seq
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1 he Stale of Colorado has been the leader in this system and finds
that it is successful in its goal of diverting offenders who do not pose
a great risk to the community, from state correctional facilities to
community corrections centers. It sees the program as a partnership
between state and local government. The community corrections
board is the local body which makes decisions concerning placement
of offenders in community corrections and sets standards for the
community corrections facility. The state feels that the positive results
of the partnership between state and community are many, not the
least of which are that citizens have input into the criminal justice
decision-making and an avenue to provide for cost efficient operation.
A 1984 Colorado study indicates that the diversion program has
strong support both from elected officials and the criminal justice
professionals, and that the partnership between state and local
government is a success, having saved the state $BB million from 1977
to 1984. Colorado estimates that the cost to the state of an offender
placed on probation for a minor felony would be $323, if sentenced
to a community corrections program, $4,709, and if sentenced to
prison, $39,666.

The operation of the community corrections program is described
in the Community Corrections Handbook (Colorado Judicial
Department, 1985) and is designed to reflect the requirements of the
community in which the program is located. “Prior to being sentenced
to community corrections the offender must be evaluated to determine
if the local board’s eligibility criteria are met. The evaluation may
include diagnostic testing, interviewing and any other pre-sentence
investigation report or data available. A case plan is created for the
offender wherein goals and objectives are delineated and certain
obligations or duties of the offender such as payment of court costs,
fines, restitution, room and board, and family support are set down.
Therapy and such things as substance abuse counselling may also be
required. Rather than duplicate facilities for such services, offenders
are sent usually to existing services and community resources such
as local mental health centers and other human service agencies.
Offenders are supervised by either a parole officer or probation officer
who have arrest powers which community corrections staff do not.
Neighborhood advisory boards are encouraged and those boards
frequently have found ways to involve offenders in productive
community activities.”
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Community Penalties Program
There are as many types of community penalty or community

service programs as there are jurisdictions. The very diversity of types
of programs is considered the program’s basic advantage, allowing
a certain type of disposition to be tailored to the offender based on
the individual situation and sociological goal. Virtually all
community penalties programs have as one of the purposes the
relieving of overcrowding of prisons by creating an appropriate
alternative to a lengthy and expensive stay in prison for nonviolent
offenders.

The “Alternative Penalties Program,’’ established by the North
Carolina General Assembly in 1983, is typical of this kind of program.
Characteristically, these programs identify prison-bound nonviolent
offenders and develop individualized punishment and treatment plans
in cooperation with that state’s Division of Adult Probation and
Parole.

According to an information sheet, 1 the Alternative Punishment
Plans usually consist of 100 per cent victim restitution as a way to
more fully involve the victim in the justice process. Also included in
the plan may be community service on days off, and weekly
counselling for such problems as alcoholism or drug addition, if they
exist. Plans may also include weekend incarceration or a short initial
confinement in the prison system. Offenders are supervised jointly by
the probation department and the community penalties program staff.
If the offender violates the terms of his disposition, the sentence of
incarceration is reimposed.

Alternative Punishment Plans may include statements from the
victim, the arresting officer and the probation department and are
presented to the judge at sentencing. According to material provided
by Community Penalties Programs staff, the programs are advised
by citizens committees consisting of judges, prosecutors, attorneys,
law enforcement officers, probation supervisors, social workers, and
other community representatives. These advisor committees are seen
to help create a true sense of community involvement in the North
Carolina justice system as they weigh the complicated factors of

* Community Penalties in North Carolina, “An Examination of Programs Established by
N.C.G.S. 1438-500,” Jay R. Williams, PhD,, North Carolina Department of Crime Control
and Public Safety, June 1986. See also “Community Penalties Program Information Sheet,"
unattributed.
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appropriate punishment and cost in the pursuit of the goals of
sentencing.

The nonprofit organizations that administer Community Penalties
Programs receive grants from the state which comprise between 80
and 90 per cent of the total cost. The communities where they operate
supply the remainder through funds from county commissions,
businesses, civic groups and local foundations. The North Carolina
Institute of Government has evaluated the community penalties
program and has concluded that they have or could have a positive
impact particularly in the areas of prison overcrowding. For example,
the Institute found that the programs punished 150 people in 1984
and that the cost of their incarceration would have been $1,250,000.

There are several steps through which an offender is admitted to the
program. After the offender is found guilty and is facing imminent
imprisonment, the local Community Penalties Program is contacted
which then screens and interviews the offender with the view toward
determining whether there is a threat to the public safety of the
community should the offender be admitted to the program. A
program staff person is assigned to the offender and conducts an
interview usually within a few days. The staff then develops an
alternative punishment plan that contains a professional assessment
of the offender’s problems and the desired allocation of resources
necessary to respond. Any local or national agency may be utilized
or may be used as an adjunct to the program’s own resources.

When the comprehensive alternative punishment plan has been
developed it is presented to the court with copies to the prosecuting
officer and the probation department. If the program is accepted as
a disposition, the program staff will meet with the offender, his
attorney and the probation department to review the conditions of
probation and other elements of the sentence.

The State of lowa reports that while the subject of alternative
sentencing practices is increasingly becoming a topic of discussion as
a result of that state’s increasing prison population, the only
implementation has been in the area of community-based correctional
programs. Used extensively, albeit for minor crimes such as theft or
possession of beer as a minor, the Community Services Sentencing

Community Services
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Program seems to be accomplishing the goals set forth for alternative
sentencing. In one judicial district alone, in fiscal year 1986, 2,758 new
cases were assigned to the program to perform community service with
over 300 agencies, nonprofit and governmental, being used as
placements. A total of 92,479 hours were worked during this period,
and at an average minimum wage rate of $3.65 per hour, a total of
$337,547.35 in services was provided to the communities of that
district.

The statistical experience is interesting. Only 316 or 11.6 per cent
were classified as “failed to comply” for either re-arrest, revocation
or simply not complying with the assignment. Of the new cases, three
out of four were male offenders who had a slightly higher failure rate
than females. The ages of the offenders ranged from 14 to 79 years
with the majority falling between the ages of 21 and 35. 1,148 had
high school degrees and 203 had college degrees or better. The
majority of offenders were on 9-5 work schedules in their regular jobs,
presenting an ongoing problem of finding agencies that could offer
evening and weekend placements. The cost of the program is minirral
and if the value of services provided is entered into the equation, the
program might even show a small profit as compared to an annualized
cost per offender in jail of over $50,000.'

Somewhat similar is a pilot project in Minnesota which puts
property offenders cleaning up parks and rivers. Called “Sentencing
to Service,” the offenders work on a variety of improvement projects
which the State Department of Natural Resources cannot accomplish
through its scheduled programs.

Shock probation is described as a form of split sentencing designed
to give the first-time or less sophisticated offender a brief taste of the
realities of prison life for shock effect, then put on probation. Nine
states have specifically authorized shock probation by statute and a
number of others implement it through existing law. The term “shock
probation” is said to be derived from a law passed in Ohio in 19682

which provided for an offender to be sent to prison but allowed for

Shock Probation

1 Fact sheet concerning community service sentencing, General Assembly of lowa, Legislat
Services Bureau, Mark W. Johnson, Legal Counsel, June 30, 1987.

2 “Prison Overcrowding....,” op. cil., pp. 35-36.
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the filing of a petition for sentence reduction or modification no earlier
than 30 days nor more than 60 days after incarceration. A hearing
is held before a judge by the 120th day and a decision reached no
later than ten days after the hearing. The Ohio model provides a degree
of uncertainty for the offender as to whether relief will be granted.
This is seen to impress the inexperienced or youthful prisoner with
the seriousness of the situation without the necessity for a long period
of imprisonment.

Conclusions from a 1980 Texas survey about that state’s shock
probation program suggested an agreement that it is most effective
when the prisoner does not know he or she is in “shock probation,”
that is, when there appears to be a likelihood that a long prison term
is being faced. Statistics in the Texas study indicate that the program
is cost-effective, costing the state approximately 74 per cent less per
offender than those serving full sentences.

It has been observed from those directly involved in shock
probation, including offenders, that the shock effect is a strong
deterrent and the program also satisfies society’s perceived need for
retribution.

The State of Georgia has developed a refinement of shock probation
called “boot camp incarceration,” considerably more intense than
“shock probation.”

The purpose of boot camp incarceration is to give certain offenders,
usually young first timers, a jolt of prison life. It consists usually of
a three to four month regimented program of incarceration with
emphasis on instilling discipline, enhancing confidence and self-
esteem, and promoting alternatives to criminal behavior. The
program relies greatly on discipline, structured activities, marching,
hard labor, physical training, providing educational sessions, and
limited free time. Four states, at least, have adopted programs of boot
camp incarceration; Georgia, Louisiana, Mississippi, and Oklahoma.

The Regimented Inmate Discipline (RID) Program in Mississippi,
in operation since April of 1985, has received much favorable
publicity. Designed to help offenders adjust their thinking and
behavior to positive goals, preliminary data indicates arecidivism rate
of about three per cent compared to about 50 per cent of the general
prison population.
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Many states are looking at this program not only because of the
apparent success in the recidivism rate but because of its lower costs
due to shorter sentences and other savings.

After the period ol boot camp incarceration, the defendant may
be released on parole, placed on probation, assigned to a work release
program, or any other program available.

The merits of shock probation or boot camp incarceration are still
open to debate. Georgia reports that the recidivism rate (20 per cent)
is about the same as a penitentiary sentence. Civil libertarians are
distressed that such programs give an open season to supervisors with
sadistic tendencies. In fact, a recent featured article in the Boston
Globe (David Golden, Aug. 9, 1987) describes the Georgia program
which has sent 1,200 offenders in their teens and early twenties to its
version of “boot camp” as a kind of “Hell’s half-acre”:

They show up in jeans and Hawaiian shirts, months
removed from their last haircuts, smirks on their faces. Within
an hour, they are wearing grimy uniforms with their names
taped on their rear ends. Their bodies are deloused, their scalps
and upper lips shaved, their pride battered by a string of insults
from a drill sergeant right out of “Full Metal Jacket.”

For the next three months, they will endure privations and
indignities they never imagined on the streets. They will spend
their mornings marching up and down the same asphalt slab,
their evenings sweating through back-breaking calisthenics,
their afternoons cutting underbrush beneath the steamy
Georgia sky and the indifferent gaze of a guard with sunglasses
over his eyes and a shotgun across his knee.

“Leave your attitude out there,” the sergeant tells them in
the beginning. “Nobody’s got an attitude here but me. You’ve
got a choice. You can make this 90 days or you can go to the
penitentiary.”

The article suggests that these “boot camps” are the product of the
nation’s conservative mood, that even such liberal states as Michigan
and New York are adopting this quasi-military form of incarceration.
Indeed, in Massachusetts, there is currently under consideration
legislation filed by Senator David Locke of Wellesley to create a pilot
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program of this kind. Again in New England, New Hampshire is
preparing a part of the old state prison in Concord for such a program.
In fact, Kay Harris, a professor of criminal justice at Temple
University in Philadelphia, is quoted as saying: ‘it bothers me that
people accept shock incarceration so readily. It might be something
to try as an experiment. But most corrections departments aren’t
looking at it as an experiment. They’re making big investments. It’s
spreading like wildfire.” (As quoted in Globe article, 8/9/87.) The
redeeming feature from the inmate’s point of view is that if they can
take 90 days of the program and its indignities, it takes the place of
what could be several years in the penitentiary.

Intensive supervision has been described as a program of probation
with reduced caseloads, usually 25 probationers to a two-person
probation team, intensive supervision, with or without electronic
monitoring surveillance and other services to offenders who would
otherwise be sent to prison but who present no unacceptable risk to
the community. The sanctions that are imposed are rigidly enforced
and range from daily contact to mandatory curfews.

The reports on the effectiveness of this type of program are mixed.
In 1953, California instituted an intensive parole supervision program
based on a hypothesis that close parole supervision would reduce
recidivism. 1 The premise for instituting the program was that early
release combined with a period of subsequent intensive supervision
would relieve prison overcrowding and be cost-effective. However, the
program was terminated as being unsuccesful because it failed to
reduce the recidivism rate. Supporters say that the program was
terminated because officials missed the point. What corrections
officials failed to see was that although intensive parole supervision
did not reduce recidivism, larger numbers of offenders were removed
from prison, thus reducing the prison population, without any
increase in the rate of new violations. It is therefore possible to provide
early release for certain types of prisoners without any increased risk
to the community.

One of the findings made after a study of the program from 1953
to 1961 is interesting. It found that subjects in the smaller 15 to 30

Intensive Supervision

I Supra, p. 43
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man caseloads performed significantly better than the subjects in the
larger 70-man caseloads in terms of proportion of no arrests and of
minor arrests. Differences in proportion of major assets were not
significant nor were there any differences in proportion of major
violations or total returns to prison. l

The State of Georgia developed an Intensive Probation Supervision
Program in 1982 and reports a saving of over $5.4 million to date
based on actual costs of $4.75 per day for intensive supervision
compared with $24.61 per day for incarceration.

Texas instituted a program of intensive supervision probation also
in 1982 essentially similar to Georgia’s. In Texas, it is used primarily
as an alternative for revocation for offenders already on probation
who violate the conditions of their probation and, who as a group,
comprised 43 per cent of all prison admissions. The results seem to
indicate that, at least in Texas, around 15 per cent of referrals to
intensive supervision probation will terminate unsuccessfully, that is,
that the offender’s probation will be revoked or that he or she will
abscond.

Other states report encouraging results from the programs. New
York implemented intensive supervision probation in 1978. It evolved
into a diversion program. Through the diversion of these offenders
away from their already overcrowded prisons. New York corrections
officials estimate a cost savings of approximately $l5 million a year.

It has been observed that justice in many European countries
involves the heavy use of fines as an instrument of punishment, far
more so than in the United States. Sweden and Finland, in particular,
where more than 90 per cent of all offenses are penalized by fines can
be seen in violent contrast to the United States where only
approximately eight per cent of cases in federal courts involved fines
and even less of a percentage in state courts. The European method
of assessing the fine is dissimilar to the American system. It involves
the levying of “day fines,” where a percentage of the offender’s daily
wages is paid in fines, the number of days being dependent upon the
severity of the offense. The system of “day fines” where the fines

Fines

I Supra, p. 44
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assessed on a sliding scale dependent upon the offender’s income seem
to answer the criticism that fines are inherently unfair because a
standard fine would impact differently on individuals with disparate
income.

Fines have the added value of helping, albeit modestly, to defray the
expenses of the court system, but more importantly, according to the
sociologist observer, they convey to the offender the sense of having
to return something to society after having taken something from it.

Home Incarceration through Electronic Monitoring
The system that is the leading edge of alternative sentencing and

new technology has to be home incarceration through electronic
monitoring, sometimes called “house arrest.” Although the concept
has been in existence for some time, it has recently experienced an
upsurge in popularity due to the rapid refinements in technology.
While still not foolproof, the reliability of the monitoring devices has
reached acceptable standards. Most observers feel that this system
represents the most realistic method, short or long term, for reducing
the overcrowding in prisons and presenting a reasonable punishment
alternative to institutional incarceration.

There are two major types of electronic monitoring systems. Both
require the offender to wear an electronic bracelet device usually on
the wrist but occasionally on the leg. The device is attached by a
supervisor and discloses if it has been tampered with or removed
without authority. One type of system is the random calling method
whereby offenders are called randomly, usually at least once an evening
and several times through the weekend. The offender verifies he is
at home by inserting the device into a receiver attached to a phone
and by verbally responding to recorded questions posed over the
phone. Since the offenders do not know when they are going to be
called, they must stay in their home when they are supposed to and
be available for the call. Otherwise, the offender is in violation of the
curfew or restriction.

Another system, considered more restrictive, has a continuously
signalling transmitter. The receiver in the offender’s home detects the
signal as long as the transmitter, the bracelet, is within a certain
prescribed distance. If the offender goes beyond the range of the
transmitter, the computer is notified electronically that a violation has
occurred.
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Studies have shown that both types of systems are being used about
equally. There are advantages and disadvantages with both. While
providing less control over the offender, the random calling system
is considered the most reliable, simpler to use, and less costly. The
main advantage of the continuously signalling system is that it
provides constant monitoring. However, users have experienced a
high incidence of false alerts, interference, and malfunctions due to
environmental obstacles with this system. Some users, including
Fairfax County, Virginia, Clackamakus County, Oregon and the
Florida Department of Corrections use both types simultaneously in
the same locality. Some observers feel that therandom calling method
is usually sufficient and should be tried first, and if not successful with
the particular offender, the more restrictive system should be
employed. In addition, one system can be used as a back-up for the
other in case of a computer breakdown.

Members of the Bureau staff interviewed in the Bureau’s office a
representative of HITEK Community Control Corporation, a
subsidiary of Digital Products Corporation of Fort Lauderdale,
Florida, one of the leading vendors of electronic monitoring
equipment. Their product is what is termed a “passive” system using
phone lines and random calling. According to promotional material
of the company, the system which has the trade name “On Guard”
has five components; a P.C. Computer, its printer, a patented auto-
dialing voice message delivery and response retrieval equipment,
which are kept at the supervisor’s office, the “On-Guard” verifier
which is attached to the offender’s home phone, and a wristlet which
is worn by the offender.

Information concerning the offender on the conditions of his
supervision, probation or parole is put into the computer including
the desired frequency of calls, curfew hours and the level of
supervision. The wristlet is attached to the offender by a band which
cannot be removed without destroying it, nor can it be replaced
without detection. After the offender is instructed in the use of the
system, the conditions of his release, the rewards for compliance and
penalties for noncompliance, he is then usually required to sign a
contract. The offender returns to his home with the equipment which
he activates according to instructions and then checks the equipment
with his supervisor.

The computer then calls randomly during curfew hours asking the
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offender to give his or her name and time of day and to insert the
wristlet into the verifier for positive identification. If everything goes
well it is deemed a successful call. If all does not go well, if the offender
is not home or unable to verify the call with the wristlet device, or
if there is no answer, the computer will note this in the record, and
if desired, activate a beeper to alert a supervisor of the problem.

The company representative indicated that they have about 1,500
in operation in various state and federal jurisdictions and are
frequently used in medical cases as well as house arrest, intense
supervision cases, juvenile home confinement and community control
programs.

The wristlet used currently is about the size of a large wristwatch.
The band is a one inch wide fabric with rivet punch holes. It is attached
by a one time rivet system. Generally worn on the wrist, in some cases
it is attached to the ankle, although an ankle attachment may present
problems when the offender is required to insert the device into the
verifier. It is light in weight and attached loosely, although not so
loosely as to allow it to be taken off without breaking or tearing the
wrist band. It should provide no more discomfort than wearing a
wristwatch or a costume jewelry bracelet.

The question of intrusiveness has been raised, but, as of this writing,
not litigated. Among others, the Massachusetts Civil Liberties Union
is pondering this issue questioning whether the offender’s
constitutional rights are violated in view of being required, like Hester
Prynne, to wear this modern day scarlet letter for all to see and hold
in contempt. It appears that the device is as unobtrusive as technology
can make it. Indeed, the device if attached to the leg could be totally
concealed by pants or slacks, and even if worn on the wrists could
probably be put out of view by a long sleeve shirt or sweater. But,
on the other hand, there is the view that the civil libertarians are
missing the point, that the need to alert society of the presence of an
offender who, but for this program, would be incarcerated, overrides
most consideration of the sensibilities of the offender.

One bonus of a phone line system was pointed out. The responses
of the offender to the questions posed over the phone give a clue to
the offender’s condition in terms of sobriety or being under the
influence of drugs, particularly important when the terms or
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conditions of an offender’s being in the program is an abstinence from
mind altering substances. The company representative played a tape
of an actual case where the offender, although able to plug in the
wristlet to the verifier adequately, responded to the questions in such
a garbled and disjointed manner so as to raise the suspicion of the
supervisor.

The experience has been that users are inclined to rent the
equipment rather than purchase the system outright. This gives a
flexibility for adding or decreasing the number of units and insures
that the supervising authority may keep up with new technology
without being stuck with outdated equipment. Generally, there is a
provision in the rental agreement that malfunctioning equipment will
be replaced and that the supervisor initially will be trained in the
operation of the system. Currently, the average system rental cost per
unit is between $5O and $7O per month depending upon the number
of units. However, frequently, as part of the conditions of entrance
into the program, the offender is required to pay for the cost of the
program.

A recent pilot program in California reports excellent results in
what they term “Supervised Electronic Confinement” (SEC). In a
report dated April 21, 1987, Michael Schumacher, Ph.D., Chief
Probation Officer of Orange County, California reports that SEC is
not only an effective casework tool to transition an inmate from
custody back into the community, but also a safe and cost-effective
alternative to jail confinement for certain low risk offenders, such as
those on work furlough and medical problem cases. 1 The program
is seen to have exceeded expectations, the electronic monitoring
equipment has performed better than expected, the courts generally
supportive, and the participants with one exception closely followed
the rules of conduct. Elndoubtedly, because of the care in the selection
of participants and their close supervision, the violation rate was much
lower than expected with only one participant being returned to
custody for possession of a small amount of marijuana and beer.

The report described the methodology in establishing the system.
The program was set up in only 45 days which involved the installation
of the electronic surveillance equipment, selection and training of

'Report of Michael Schumacher, Ph.D., Chief Probation Officer, to Honorable Roger
Stanton, Chairman, Board of Supervisors, Orange County, California, April 21, 1987.
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clerical and deputized staff, and basic program procedures put in place.
An employment specialist was hired and strategies for service delivery
to unemployed inmates, particularly job development, were
implemented. After about six weeks of preparation, the first three
inmates were selected for placement in the program, followed by an
additional II about one month later, 12 the following month, then
9 the following month, and 16 in the final month making a total of
51 participants in the reporting period. Of the 51,11 were “medical”
referrals (handicapped) from the court with the remaining 40 being
selected from the probation department’s Work Furlough Program.
The 5 I offenders placed in the program were screened from a total
of 127 inmates. These 51 represent a total number of 1,695 bed days
saved. Additionally, the offenders contributed about $8,600 in
participant fees.

Of particular benefit to the penal system was the participation of
the 1 1 handicapped offenders in the program. The participants
included, among others, a paraplegic, a diabetic, a heart patient, two
with brain damage, and one with a brain tumor. Were it not for the
SEC program, the report concludes, these inmates would be
incarcerated in the main jail medical ward at considerable expense,
contributing to jail overcrowding and creating supervision problems
for jail staff.

Interviews with offenders completing the program indicate that
overall, the participants are satisfied with the program and the
alternative to confinement in jail it offers. Ninety-five per cent
indicated that knowing what they know now, they would still agree
to enter the program. The most difficult part of the program was that
it was too confining, the participants indicated. Fifty-one per cent of
the participants found the electronic monitoring calls slightly to very
disruptive of their normal lifestyle. Most participants agreed that the
program did not create significant problems for the people with whom
they lived. Neither the monitoring calls nor the visits from the
probation officers created problems for the household as a whole.

Only two participants admitted violating any rules of the program,
and in both cases the violations involved visits by friends, considered
a minor infraction. The offenders stated they did not want to risk
going back to jail by violating the program’s rules.

The report concludes with the assertion that monitored home
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detention is an innovative approach which is gaining acceptance
across the nation offering relative low cost alternative detention to
the traditional jail commitments, and that offenders with medical
problems are particularly appropriate for the program.

The State of Florida became the leader in both the theory and
practice of alternative sentencing by the passage of the Florida
Correctional Reform Act of 1983 (Chapter 948, Florida Statutes).
Community Control in that state is a program that is distinguished
from intensive probation in that it is punishment oriented through
allowing selected offenders to serve their sentences confined to their
homes under “house arrest” rather than in prison. Restitution,
reparation and punishment are all an integral part of the program’s
concept.

As described in the implementation manual for community control
prepared by the Florida Department of Corrections, community
controlees are confined to their homes except during their hours of
employment, mandated public service work or participation in self-
improvement activities. They are required to fill out daily activity logs
to account for their time and activities and ordered to submit to
urinalysis and/or breathalizer tests at any time to detect drug or
alcohol usage. The caseload of community control officers is restricted
by statute to a maximum of 20 cases to each officer.

The public service required is described in the enabling statute and
the manual to consist of work without pay which is of benefit to the
community to be performed only for designated tax-supported or tax-
exempt entities as certified by the Internal Revenue Service and which
have entered into an informal agreement to employ and to provide
feedback on certain cases. Public service in practice includes such
diverse activities as work in state, county or municipal hospitals,
landscaping or maintenance work in public parks or highways and
work on public buildings or buildings owned or leased by approved
nonprofit organizations. The operations manual suggests that judges
should be urged to order 140 hours of public service per case.

The target groups of individuals to be considered for community
control are probation violators, parole violators and individuals
found guilty of any noncapital felony offense who are deemed
appropriate by the sentencing judge due to the seriousness of the crime
and criminal background of the offender.
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House arrest, of course, does not contemplate total and absolute
confinement within the four walls of the home. The system allows that
the offender will be leaving home occasionally and categorizes this
type of travel as follows: Essential travel; travel from the residence
to work, church, public service, training or scheduled appointments
with the supervising officer. Acceptable travel; travel which is limited
to fulfilling the bare needs of the offender such as food shopping,
banking and medical needs, and, emergency travel which is any travel
taken due to an emergency such as life threatening illness or a death
in the family. Such travel should be reported immediately after the
event if the offender is unable to obtain prior permission.

In January of 1987, the Florida Department of Corrections issued
a report on that state’s three-year experience with the community
control house arrest program. The report indicates that since the
program began, 17,952 offenders have been placed in community
control with 3,698 having been revoked and sent to prison. Of these,
2,307 have been for technical violations and the remaining 1,396 for
committing either a new misdemeanor or felony offense. The report
concludes that although the supervision of the offender under the
program is much greater than under regular probation or parole with
each supervisor having, by statute, a maximum caseload of 20
controlces rather than the 71 under regular probation or parole, the
program relies heavily for its success on electronic monitoring.

The goal of helping to reduce prison overcrowding was achieved.
The report observed that although some of the offenders referred to
community control were regular probation cases which the judge felt
needed closer supervision and thus had no effect on prison
overcrowding, there were a substantial number diverted to community
control who would otherwise have been sent to prison. Since the
program began, there was a drop in prison commitments averaging
180 per month. Cost-effectiveness was readily apparent, the study

reported, with community control costs of $2.86 per day per offender
compared to operating costs for imprisonment at $31.50 per day. The
report reflects $27,154,415 in savings in operating costs and
potentially an additional $3OO million in savings in construction costs
for new prison facilities.

The study observes that the courts, Department of Corrections
staff, law enforcement community, news media and the general public
seem to be reasonably satisfied that the program is working as
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intended. According to all accounts, the Community Control
Program has resulted in significant monetary savings as a result of
diverting a sizeable number of offenders from more expensive
incarceration.

Home detention has not met with universal approval. Aside from
the conclusion drawn by some that mere confinement in the home
is not incarceration at all and not punishment in any real sense, the
program has detractors who feel that the violation potential is too high,
that putting these offenders in the community is an unacceptable risk.
In short, under the program, it is generally known where the offender
is but the supervisor does not necessarily know what the offender
is doing. The opportunity for escape is continuously present. Under
any system developed to date, there is no way of tracking the offender
should he elect to leave his assigned station. And, if the offender elects
to withdraw from supervision, he will abscond with equipment worth
up to $2,000. The perception of the public that home detention is not
punishment in the accepted sense of the term and may be too lenient
a disposition for a particular offense is an ever present consideration.
Finally, the initial cost of equipment purchase, changes in procedure
for supervisory personnel, and the lack of a long range comprehensive
evaluation of the system deters many jurisdictions from putting the
system in place, as well as the fact that the legal propriety of electronic
monitoring has yet to be tested.

Several of the programs solicited input from organizations such as
the American Civil Liberties Union and others. It appears that the
responses are uniform; that those organizations are withholding judg-
ment as long as home detention is used as an alternative to incarcera-
tion, putting aside, as it were, the ideological implications in favor
of the prospect of the offender receiving a more desirable disposition
than being sent to prison. However, these organizations appear to be
reserving their rights in the event that home detention evolves as an
additional control measure attached to regular probation, that is, a
control which would be in addition to that which an offender might
ordinarily expect under the circumstances.

Probably the least desirable method of lessening unacceptable
prison overcrowding is the arbitrary release of inmates triggered by
the attainment of a certain prison population. Emergency early release

Early Release
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generally is conditioned on the prison population reaching a certain
percentage of capacity or exceeding rated capacity for a period of time,
usually 30 days. In some states, the governor is called upon to declare
an emergency, in others, the chief agency responsible for corrections
does so.

The action taken varies from state to state, but all have the same
practical effect of reducing the prison population to acceptable num-
bers. In Florida, for example, sentences of all inmates eligible for time
off for good behavior are reduced by 30 days in five-day increments
to reach 97 per cent of capacity. If the overcrowded condition still
persists, specified inmates with sentences of three years or less can
be released on the authority of the Secretary of the Department of
Corrections and the Parole and Probation Commissions. In North
Carolina, offenders are simply made eligible for parole six months
prior to their previous discharge date, whereas, Michigan reduces
minimum sentences by 90 days making a new group eligible for parole.
Connecticut involves the judicial branch. The procedure in that state
requires the Commissioner of Corrections to petition the supreme
court to appoint a superior court judge to hear motions for modifi-
cation of certain inmates’ sentences.

States that have enacted emergency early release legislation are;

Texas, Florida, Ohio, North Carolina, Georgia, Michigan, South
Carolina, Tennessee, New Jersey, Oklahoma, Washington, Connec-
ticut, Oregon, and lowa.

Massachusetts courts appear to have sufficient authority either
through statute, custom, or their inherent power, to conclude a
criminal case in a wide variety of dispositions.

Dispositional Options
In a comprehensive and well-written article contained in the March

1984 edition of the Massachusetts Law Review, Toby J. Kamens, then
an administrative attorney in the Office of the Chief Administrative
Justice of the Massachusetts Trial Court, in discussing sentencing
options, emphasizes the difference in Massachusetts courts between
a “sentence” and a “disposition.” She points out that a sentence is
a disposition which is imposed upon a conviction of an offense,
whereas, a disposition includes any manner in which a judge disposes

CHAPTER IV. MASSACHUSETTS SENTENCING
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of a criminal case. It is observed that a sentence of incarceration under
Massachusetts law is just one of the many possible dispositions.
Others include acontinuance without afinding, filing, probation, fines
restitution, costs and other assessments, and peace bonds. As pointed
out, as an aid to the judge in disposition, the probation office has
available the defendant’s probation record, pretrial intake report and
a written presentence investigative report which includes defendant’s
prior conviction and personal history, family, education and military
service. Also, in certain cases, a victim’s impact statement is consid-
ered by the court. The judge, however, may only review these docu-
ments after he or she has made a guilty finding. In addition, the
defendant or his counsel has the right to provide the court with any
information or argument that would tend to mitigate punishment. The
following is a review of the various sentencing options and comments
derived from Ms. Kamen’s and other articles, statutes and other data
sources.

Continuance without a finding is a dispositional option available
to a court after it determines that the facts could warrant a finding
of guilty. It is a unique disposition because the judge does not enter
a guilty finding but continues the case to a specific date, thus hold-
ing in abeyance the final disposition of the case. The court imposes
certain standards of conduct with which the offender must comply
during the period of time after trial but before final disposition. These
standards are frequently similar to those imposed upon a probationer.
Compliance with these standards will lead to a dismissal of the case
at the designated time. Failure to comply could result in the case being
brought forward and reviewed by the court. In that event, a guilty
finding may be imposed by the court after the judge has concluded
that the terms of the original disposition had been violated and the
offender may then be sentenced for up to the maximum term pro-
vided by statute for the offense, and, as is usually the case, the
defendant having waived his right to a de novo jury trial is left with
no opportunity to further defend on the factual matters of the case.

Filing a complaint is technically a suspension of active proceedings
and is available to the court as a disposition on any matter over which
it has final jurisdiction except for certain felonies. Also, the dispo-

Filing

Continuance Without a Finding
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sition may not be used when the statute mandates a period of incar-
ceration for the offense involved. Curiously, the complaints may be
filed after a guilty finding has been entered leaving only the sentenc-
ing of the offender in abeyance. However, unlike a continuance
without a finding, which may be brought forward only as a result of
some intervening misconduct, the court may take a case from a file
and impose a sentence on its own initiative and for any reason.
Probation

Probation is described as a formal legal relationship between the
defendant and the court through the probation office wherein the
judge imposes conditions on the defendant’s future behavior.
Generally specific and in writing, the conditions of probation require
the offender to perform certain actions or refrain from certain activi-
ties. Violation of a condition of probation may result in a revocation
of probation and a reimposition of a suspended sentence. A subse-
quent criminal complaint or conviction also may result in a revoca-
tion of probation. Probation, except for certain offenses such as
nonsupport, may be imposed for any length of time but the time period
must be definite. However, the time period of probation may be
extended by the court after the original disposition. Probation may
be the only penalty imposed or it may be used in conjunction with
a sentence of incarceration, which is usually suspended. Most of the
innovative dispositions discussed later in this study would be imposed
as a condition of probation.
Fines

Certain offenses have as statutorily authorized penalties, the pay-
ment of fines to the court, either standing alone as the sole penalty
or used in conjunction with a sentence of imprisonment. Generally,
with permission of the court, fines need not be paid immediately, in
one lump sum. If the court finds that the offender does not have the
ability to pay the total fine at the time of imposition, he may allow
the fine to be paid to the probation office in installments. If the
offender fails to pay the fine as ordered by the court, and has no
persuasive reason for not doing so, he may be committed to jail.

Restitution
Restitution is both allowed by statute in some cases and mandated

in others in connection with criminal activity. The amount of resti-
tution to the victims should be determined by actual monetary loss
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which may include lost wages, out of pocket expenses, medical
expenses, and replacement costs both of the victim and his or her
insurance carriers. In the case of multiple offenders, the amount of
restitution may be apportioned among the offenders or each may be
obligated for up to the full amount.

Costs and Assessments
The imposition ofcosts differ from a fine in that they are specifically

prohibited from being used as a penalty for an offense. They are deter-
mined with relation to the actual expenses of prosecution. Generally
imposed as a condition of dismissal or as an adjunct to having a
criminal matter placed on file, the amounts must be reasonable. An
assessment is required against an adult offender who has been found
guilty of a felony or misdemeanor in the District Court; twenty-five
dollars in the case of a felony, fifteen dollars in case of a misdemeanor.

Although provided for by statute, peace bonds are infrequently used
in Massachusetts. Designed to insure that an offender will keep the
peace in the future, it requires the posting of a bond with surety which
will be forfeited if there is a further transgression. Seen as somewhat
useful in the case where a defendant has threatened to do harm or
commit a crime in the future, the peace bond can be used as an alter-
native to incarceration.

Massachusetts has had some experience, however limited, in house
arrest. In 1986 an electronic home confinement program was set up
in the Probation Department of the Quincy District Court as a pilot
program funded by the Governor’s Committee on Criminal Justice,
Anti-Crime Council. The program used an electronic device of the so-
called “active” category which monitored the offender electronically
24 hours per day through the use of a telephone, a computer, and
a monitoring device worn on either the wrist or the leg for the period
of confinement. Fifteen probation violators were sentenced under the
program for up to a period of six months. These violators were
offenders who otherwise would have been sent to jail although none
were perceived to be a risk to the community under home confine-
ment. All 15 offenders have successfully completed the program and
the Quincy court has applied for additional funding to continue.

Peace Bonds

House Arrest, A Pilot Program
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The staff of the Governor’s Anti-Crime Council, in aresearch report
directed to the Council, generally supports the concept of electronic
monitoring of selected offenders although giving notice to the fears
that constant monitoring evokes an Orwellian “big brother” concept
into the criminal justice system. 1 The study also suggests that nega-
tive and degrading connotations are derived from the continuous
wearing of a visible electronic device on one’s wrist or ankle and the
concern that potentially dangerous offenders are returned to society
without adequate safeguards.

The positive aspect of the program as outlined by the study is that
it provides punishment to an offender without the problems and
stigma of incarceration in a prison in quite an economical way.

The report suggests four basic groups of offenders who could be
electronically monitored or put under house arrest:

Pre-trial inmates who are unable to post bail, are said to account
for between 20 and 30 per cent of all offenders in jail awaiting trial.
House arrest would increase the likelihood that such an offender
would appear for trial even if there were no financial penalty for
default.

Post-trial diversion of offenders found guilty of comparatively
minor crimes, or who are repeat offenders, where straight probation
is not considered to be strong enough punishment or close enough
supervision. Particularly suited for such offenses as drunk driving or
offenders who repeatedly ignore the prohibition of certain activities
(scofflaws), house arrest may be the appropriate vehicle to suggest
that such activity may not be conducted with complete impunity.

High risk probationers, or offenders of more serious crimes where
incarceration may not be the best disposition nor straight probation
an adequate alternative also would be appropriate subjects. Using
electronic monitoring and house arrest it provides both a more
punitive aspect to the disposition and a more strictly supervised
environment for the offender.

The same rationale applies to using the system as an adjunct to
traditional forms of parole where there have been technical violations
of parole or a commission of a new minor offense. House arrest could
be used as a sanction milder than the more draconian revocation of
parole and commitment to prison.

Governor's Anti-Crime Council, Committee on Criminal Justice, Staff Report #7096
undated, but presumed 1987,
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The staff of the Anti-Crime Council appear satisfied that although
the legal and constitutional issues of electronic monitoring of
offenders confined to their homes has never been specifically
addressed by the courts, such a test could be resolved in the system’s
favor. It is suggested that case law provides sufficient precedent for
allowing a wide range of conduct of supervision for purposes of
rehabilitation. While the system is admittedly intrusive and would not
be allowed in the general population, its imposition on offenders as
a condition of punishment, probation, or parole is acceptable. In the
usual situation where the offender considers house arrest as the far
more desirable alternative to prison or, where, in many cases, the
offender actually has to apply to get into the program and must give
his informed consent to all the conditions, intrusiveness would not
seem to present an insurmountable negative factor.

The Anti-Crime Council acknowledges the most fundamental
ideological disparity in the perception of the system. Conceding that
house arrest will have the beneficial practical effect of reducing prison
population, but, does it not breed a disrespect for the law by putting
offenders who would otherwise be in jail back out on the street? To
put it another way, even with the adjunctive punitive conditions such
as restitution orders and community service, is house arrest considered
a suitable punishment or a mere slap on the wrist? Are there too many
offenders walking the streets? This issue will persist until there is more
objective documentation that the system is not only practical from
a cost effectiveness standpoint but is effectively rehabilitative or
punitive.

Weekend sentencing is specifically authorized by statute in
Massachusetts, and used not infrequently by the courts. Whatever
good can be said about the program in terms of keeping the offender
productive in his job and in touch with his family, it has met with
less than total approval by correction officials. A canvas of sheriffs
and others in the Massachusetts criminal justice system shows that
enthusiasm for weekend sentencing is considerably restrained. One
judge referred to it as “an administrative nightmare” which showed
promise as a theory but demonstrated serious deficiencies in practice.
The judge indicated that he no longer uses weekend sentences as a
disposition. The same judge, as well as a county sheriff interviewed.

Weekend Sentencing
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*

*

cited the practice of offenders hiring a substitute or surrogate to
present himself at the jail and serve the sentence, the going fee
apparently being a modest $2O per diem. The breach of security is
the factor which disturbs most correctional officials interviewed. The
problem of prevention of drugs and other contraband being imported
into the jails by the weekenders, either through their own volition or
by threat of reprisals from the full time inmates, is insurmountable,
they say. By the same token, weekend prisoners are frequently coerced
into running various and frequently illegal errands for full time
inmates while on the outside. A probation officer sees it as an
administrative problem, requiring extra work for prison employees.
In an interview, a former weekender declared the experience a
complete waste of time. There were no specific programs set up for
the part time inhabitant. Reading, watching television or sleeping were
the only activities available. In any event, whatever the social or
rehabilitative benefit of allowing an offender to remain in society
during the work week, there was no practical benefit in relieving prison
overcrowding, or allowing staff reduction and there were serious
problems in allowing the regular movement of offenders in and out
of the prison population.

There are several bills currently under consideration by the 1987
Legislature dealing with criminal disposition. House, No. 1647 based
on a petition by Representative Saundra Graham (D), Cambridge,
seeks to authorize the appointment of a director of alternatives by
the chief probation officer in each county of the Commonwealth
whose responsibility it would be to develop alternative options to meet
specific needs in each jurisdiction. Both House, No. 903 by
Representative Barbara Gray (R), Framingham and House, No. 2496
by Representative Thomas G. Palumbo (R), Newbury, would require
judges when sentencing a defendant to order restitution to the victims
of crimes. Representative Gray also sponsored House, No. 902 which
would statutorily authorize the disposition of “house arrest” under
certain terms and conditions.

On the other hand, three bills essentially similar, Senate, No. 1634
by Senator Arthur J. Lewis (D), Suffolk and Norfolk, House, No.
2283 by Representative Salvatore F. DiMasi (D), Boston and other

Current Proposed Legislation
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members of the House, and House, No. 2291 by Representative W.
Paul White (D), Boston, seek to enact a system which, among other
things, would require a mandatory length of incarceration for certain
crimes, called “presumptive sentencing.”

As of this writing, none of the above legislation has received final
passage.

Conclusion

Massachusetts Corrections and Probation departments have had
experience in the new wave of alternative sentencing through frequent
adjudications of restitution or rehabilitation in a private institutional
environment, but there has not been any formal implementation in
either a policy mandate or statutorily creative infrastructure to
administer these programs on a continuing basis.

There appears to be sufficient statutory authority which, coupled
with the court’s inherent or common law authority, to implement or
continue most of the developed methods of alternative sentencing.
While some, for example, home incarceration would require budget
funding if put in place on a wide scale basis, the history in other states
indicates the savings in correction costs by reducing the number
previously sentenced to incarceration would be considerable. Shock
sentencing or boot camp sentencing in Georgia and other states is
showing promise as a method of getting the attention of the young
offender. Restitution and community service programs although
having the clarity of purpose in requiring the offender to deal directly
and make whole the victim of his crime have certain built-in inequities
not the least of which is the disparate impact between the poor and
affluent offender when requiring restitution of the same amount.
Weekend sentencing has no real effect in reducing the overload in jail
facilities. Indeed, it could be argued that because it takes
approximately twice as long to serve a sentence on weekends as it does
with straight time (although the offender receives a generous credit
of four days time for each weekend), it actually increases the burden
on jail facilities. The Department of Corrections appears to be doing
a very creditable job under adverse circumstances which do not exist
in other states. The state rates among the highest in terms of
overcrowded conditions. The incarceration rate as a percentage of
offenses committed is among the lowest in this country leading to the
logical conclusion that, on average, the incarcerated offender is more
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troublesome than in other states. The general liberal philosophy for
which Massachusetts has been known throughout history is seen to
hinder the implementation of some correctional programs or
disposition options that might operate more effectively as deterrents.
There seems to be universal agreement in the Commonwealth that
at least one additional correctional facility is needed, but there is
virtually no agreement as to where it should go. The most promising
alternative to incarceration would seem to be a combination of
intensive supervision and home incarceration through electronic
monitoring in a program where the nondangerous offender would
continue to be a part of the community, support himself and his
family, and actually contribute to, or underwrite, the cost of
supervision. The cost savings and reduction of prison population
advantages of such a program are obvious. What is less clear is the
deterrent or retributional effect. The recidivism rate in other states
is slightly lower than less intense supervised probation and the failure
rate and risk to the community, observers feel, are within acceptable
parameters. In implementing these programs, the Legislature may
want to exercise its prerogative by defining by statute which offenses
might be punished by home incarceration and under what terms and
conditions. Savings in cost, certainly, and more efficiency, probably,
would be effected by establishing a state-wide agency within the
Corrections or Probation departments to implement and administer
the program and to keep current with new technology.

Finally, it has been pointed out by sophisticated observers, that any
change in the criminal justice system flow, creates ripples up and down
the stream. For example, home incarceration or intensive supervision
will on the one hand reduce the prison population but they will require
a larger budget for probation supervisory personnel. At the same time,
increased use of the sentencing option which avoids incarceration
might speed up the court process. The more attractive dispositions
might encourage guilty pleas in cases where, if the defendant would
look forward to a prison term if found guilty, might opt for a long
and costly jury trial. The risk of alternative sentencing is that it would
not be used as an alternative disposition for an offender who would
ordinarily otherwise be incarcerated but that courts would implement
these alternatives as another layer of control over those offenders who
would not be incarcerated under the present system.
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Work release
Supervised Intensive
Restitution Program
Pima Co. Project Work
(Community service)

State work furlough for
training or employment
Mandatory restitution

California Butte County Home
Incarceration
Contra Costa County

Home Detention
PC s. 6260 to s. 6266 State Work Furlough
PC s. 6250 to s. 6257 Community Correction

Centers
Community Corrections
(State)

CRS s. 17-27-101Colorado

Re-entry furloughCGS 18-101a
P.A. 81-437

Connecticut
Prison and Jail Over-
crowding Emergency Act

Network Re-Integration
Program

Corrections Institution,
including monetary and
community service restitu-
tion with victim contracts

Connecticut Restitution
Service

Type of Alternative Sentencing Programs by State
Statutory Authority Type of Program

APPENDIX

State



SENATE No. 2061 [September48

s. 6539Delaware DCA Title 11 Supervised Custody
Program (phased re-entry
comb, elements of pre-
release, institutional work
release, extended work re-
lease and extended fur-
loughs, restitution)

Florida FS s. 944.022
FS s. 921.187

Early Release
Community Control
(Intensive Supervision)

Restitution CentersFS s. 921.187
(Community Residential/

Nonresidential Centers, in-
cluding community service)

Georgia GCA 42-9-60 Early Release
Diversion/ Restitution
Centers

Intensive Probation
Supervision

GCA 42-8-35 Special Alternative
Incarceration Unit

I

Administrative Good TimeGCA 77-320
Home Confinement

Idaho IC 19-2601 Shock Probation
Illinois FS. CHAP. 38,

s. 1005-6-3
House Arrest

Community Corrections
(including Work Release)

Indiana Elkhart County Pact
Community Service
Restitution Program

Elkhart County Pact
Victim Offender
Reconciliation Program

I S. CHAP. 38,
s. 1003-13-4

State Statutory Authorit Type of Program
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State

PL 311-83 Shock Probation
AIC 11-12-1-1
et seq.

Community Corrections
Act

I.C. (1983),
ss. 217.24,
905.1 et seq.

lowa Community Corrections
Act (including monetary
and community service
restitution)

Senate File No. 532 Early Release

KSA s. 75-5290
et seq.

Kansas State Community
Corrections Act

KRS s. 439.600 Gradual release approach
used to re-integrate

Kentucky

paroled offender back into
community. Job referral
centers used

KRS s. 439.265 Shock Probation
Louisiana New Orleans Parish

Restitution (monetary and
community service)

Maine MRSA 17A,
ss. 1152, 1203

Suspend prison sentence
(split or post-sentence)

Meritorious Good TimeMRSA 17A,
s. 1253

Work Release/RestitutionMRSA 17A,
s. 1330 and
MRSA 15, s. 1791

Shock ProbationMRSA 17-A,
s. 1203

Community service and
restitution (County)

Maryland Intensive Parole
Supervision Alternative
Project

Statutory Authorit Type of Program
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ACM ART 27,
s. 700 A

Community Corrections
Act

(a) Community Adult Re-
habilitation Centers Act

ACM ART 27,
s. 710 C

1979 Onetime Early
Release

Furlough
Pre-release

GEM C. 127, s. 90A
GEM C. 127, s. 90A

Massachusetts

Quincy Judicial District
Earn-It Program (resti-
tution and diversion)

Prison Overcrowding
Emergency Act Early
Release

MCLA s. 800.71
et seq.

Michigan

MSA s. 28.2325(1) Work release and furlough
programs (community
corrections)

Sentencing Guidelines
Commission

MS s. 244.09Minnesota

Community Corrections
Act

Restitution Centers (mixed
monetary restitution/com-
munity service project)

Pre-trial Intervention Act
(diversion, restitution

MC s. 47-7-49Mississippi

MC s. 9-15-101
et seq.

to the victim)

Alternative Community
Services Program

Missouri

Front end restitutionRSA s. 651:62New Hampshire
diversionet seq

State Statutory Authorit Type of Program

MS CHAP. 401
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RSA s. 651:62 Post-sentence restitution.
House of Corrections
administered by counties

RSA s. 657:25 Work release with
restitution

County CorrectionsNew Jersey
(including work release,
education release
and furlough)

County Pretrial Inter-
vention Program (mone-
tary/community service
restitution)

Intensive Supervision
Program (including
community service resti-
tution and may include
monetary restitution)

NJS s. C30:4-123.72 Emergency release (90 days
off sentence of those
given parole date)

New Mexico Albuquerque Home
Detention (Ankle
monitoring device)

Pre-Prosecution Diversion
Program San Juan &

McKinley County DA
(monetary and community
service restitution)

State Restitution Program
(monetary and/or

NMS s. 31-17-1

community service)
New York NYCL s. 72-a Community Corrections

Legislation

State Statutory Authorit Type of Program
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NYCL s. 855 Long and short term
temporary release
program and furloughs
up to one year.

Intensive Probation
Supervision

*
North Carolina NCOS 15A-1351A

NCOS s. 148-4
Shock Probation
Phased re-entry and pre-
release (furloughs)

NCOS s. 15A-1351(f)
and s. 148-33.1

Work Release

NCOS s. 148-4.1

NCOS s. 15A-1343
Emergency Release
Restitution (3501)
(monetary)

Restitution (3502)
monetary

NCOS s. 148-33.2(a)
and (b)

NCOS s. ISA-1351
ORC s. 2929.51 A

Intensive Supervision
Community CorrectionsOhio
Act

Monday Program, in-
cluding restitution

Probation
ORC s. 2967.27 Furlough Program

Night Prosecutors Program
(monetary restitution)

ORC s. 2967.18
O.S. 74, s. 1001

Emergency Release
Using County jail spaceOklahoma

et seq.
Work release/reintegration
Community Treatment

O.S. 57, s. 543
O.S. 57, s. 504.4

Center

State Type of ProgramStatutory Authorit
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Community Residential
Programs

(a) House Arrest

O.S. Title 12, s. 1801 Cleveland County Dispute
Mediation Program

O.S. Title 22, s 982a Shock Probation
HJR 1064 Emergency Release

(Emergency Joint
Resolution)

O.S. 22, s. 991a
et seq.

Restitution Accounting
Program

Classification of Prisoners
ORS s. 423.500Oregon Community Corrections

Act

ORS, s. 137.103 and
ORS s. 135.886

Restitution (monetary)

Early Release
Pennsylvania P.S. 61, s. 1051 Pre-release Act (Temporary

home furloughs, work and
education release)

P.S. 42, s. 2151
et seq.

Sentence Guidelines
Commission

Rhode Island Adult Diversion Program
(monetary)

Warwick Police Depart-
ment Program (County)

South Carolina Community Corrections
Act

SCS s. 24-3-1110 Prison Overcrowding
Powers Act

SCS s. 24-13-610
SCS s. 24-13-230

(a) Extended Work Release
(b) Earned Work Credits

SCS s. 33-9-1

State Statutory Authorit Type of Program

ORS CHAP. 421
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SCS s. 24-13-710 Supervised Furlough
Program

SCS s. 24-13-210 Administrative Good Time
Community ServiceSouth Dakota

Tennessee TCA s. 41-6-102 Community Service
Centers Restitution
Program

TCA s. 41-8-103 County Corrections
Incentive Act

TCA s. 4-3-603
TCA s. 41-1-301

Work release/restitution
Emergency Powers Act

et seq.

TRS Title 108,
Art. 61840

Administrative Good Time
Early Release

Texas

Meritorious Good Time

Restitution Centers
Shock ProbationTCCP Art. 42-12,

s. 3e(a)

Intensive Supervision
Home ConfinementUC s. 77-18-1

UC s. 77-18-1
Utah

Restitution and community
service

Intensive SupervisionVermont
Monetary and Community
Service

Community Diversion
Incentive Act

SCV Title 53.1,
C. 5

Virginia

(a) Pre/post sentence
diversion/restitution

(b) Work release centers
(c) Community service
(d) Intensive supervision

Type of ProgramStatutory AuthorityState

TS CHAP. 237
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State Statutory Authority Type of Program

Washington RCW CHAP 9.94 Sentencing Guidelines
Commission

RCW 9.94A.140 Restitution/Community
Service

RCW 72.66 Work Release
RCW 9.94A.160 Early Release

Wisconsin Early Release
Restitution

Wyoming Constitution Art. 4, Sentence Commutation
s. 5

WRC s. 7-13-402 Good Time

The information contained in the above table was obtained principally
from “Prison Overcrowding, Emergency Measures and Alternative
Forms ofPunishment”, prepared by the Joint Committee for Revision
of the Penal Code, California State Legislature, 1986.
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