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COMMISSION ON JUDICIAL CONDUCT
14 BEACON STREET
BOSTON, MASSACHUSETTS 02108, NOVEMBER 4, 1987

The Honorable Michael Joseph Connolly, Secretary of the Commonwealth
State House, Boston, Massachusetts 02133

Dear Mr. Secretary:
In compliance with Section 33 of Chapter 30 of the General Laws,
I hereby submit to you the attached legislative proposal of the
Commission on Judicial Conduct for consideration in the 1988
legislative session of the General Court.
Sincerely,

FLORENCE R.

RUBIN,

Chairman.
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LEG ISLA LIVE RECOMMENDA TIONS OF THE
COMMISSION ON JUDICIAL CONDUCT
The Commission is proposing legislation herewith designed to
improve its operating procedures. This bill conforms generally to the
American Bar Association’s Standards Relating to Judicial Discipline
and Disability Retirement and would remove many restrictions that
currently hamper the Commission in the performance of its duties.
The major provisions are as follows;
The term of office for Commissioners would be changed from
three to six years, but no Commissioner could be appointed for more
than one full term.
Alternate Commissioners would be appointed to take the place
of Commission members disqualified by Commission rule from
participating in a proceeding.
Members of the Commission, Commission staff, complainants,
and witnesses would be immune from suit.
The Commission would be able to initiate an inquiry on any
reasonable basis including an oral complaint. Complaints would no
longer have to be signed under the pains and penalties of perjury.
•

•

•

•

Commission staff could begin a confidential investigation
immediately upon receipt of a complaint.
•

The Commission would be able to delay notifying the judge
about a complaint to shield the identity of the complainant or to
prevent the destruction of evidence.
The judge would not be notified about frivolous or unfound
complaints and would not have to devote time to making a response.
In any case where the subject matter of a complaint becomes
•

•

•

public through independent sources, the Commission could
acknowledge the pendency of the complaint.
If a complaint dealt with conduct that was a matter of public
record, the Commission would be able to release information
concerning insufficient cause to proceed.
•

I
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Commission rules would establish time standards for Commission proceedings in order to prevent delay on the part of the
Commission or the respondent judge.
Before a determination of probable cause, the judge would have
the right to respond to a complaint by making a personal appearance
before the Commission instead of, or in addition to, a written
•

•

response.
Judges would be assured due process of law
Informal resolution of complaints would be authorized by
statute.

Confidentiality would cease upon the filing of formal charges.
Formal hearings following the filing of formal charges would be
open to the public.
Judge’s attorney fees would not be at public expense.
The dispositions available to the Commission would include
private dismissal, private reprimand, and informal resolution.
The Supreme Judicial Court would establish a committee to give
judges advisory opinions on the Code of Judicial Conduct.
•

•

•
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Recommendation of the Judicial Conduct
No. 142). The Judiciary.

Commission (House,

®fje Commontoealti) of iHastfacl)u*ett*
In the Year One Thousand Nine Hundred and Eighty-Eight.

An Act

revising the governing

statute

of the commission

on

JUDICIAL CONDUCT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

SECTION 1. Chapter 211 C of the General Laws, as appearing
1
in
the 1984 Official Edition, is hereby stricken and the following
2
3 inserted in place thereof:
4
Establishment; membership; expenses; term; chairman;
5 alternate members

6

There shall be a commission on judicial conduct consisting of

7 nine members. Three judges shall be appointed by the justices of
8 the supreme judicial court and no two of whom shall be from the
9 same department of the trial court. Three members of the bar shall
10 be appointed by the chief administrative justice of the trial court,
11 none of whom shall be judges. Three members shall be appointed
12 by the governor, none of whom shall be members of the bar. The

13 members of the commission shall serve without compensation but
14 shall be reimbursed for all expenses reasonably incurred by them
15 in the performance of their duties. Commission membership shall
16 terminate if a member ceases to be qualified for the appointment
icancv

shall

be

filled

bv

the
the

annointine
annomtma

nower
nower

for the

*

the

manner

n of six years. No person shall be appointed
e than one full six-year term on the commission. A
24 chairman shall be elected from among the members
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25
26
27
28
29

Alternate members, to take the place of commission members
disqualified from participating in a commission proceeding in
conformance with commission rules, shall be selected at the time
and in the manner prescribed for initial appointments in each
representative class and shall serve at the call of the chairman.

1

SECTION 2. Authority; jurisdiction; grounds for discipline;
rules; powers; immunity
Notwithstanding any other provision of law, the commission
shall have authority to receive information, investigate, conduct
hearings, and make recommendations to the supreme judicial
court concerning allegations of judicial misconduct or disability.
Other than the jurisdiction of the supreme judicial court, the
commission shall have exclusive jurisdiction over investigations
and recommendations concerning allegations of misconduct or
disability in regard to all active judges. This jurisdiction shall
include conduct that occurred prior to a judge’s assuming judicial

2
3
4

5
6
7
8
9
10
11

12 office.

13
14

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

Grounds for discipline shall include conviction of a felony;
willful misconduct in office; willful misconduct which, although
not related to judicial duties, brings the judicial office into
disrepute; conduct prejudicial to the administration of justice or
conduct unbecoming a judicial officer, whether conduct in office
or outside of judicial duties, that brings the judicial office into
disrepute; and any conduct that constitutes a violation of the codes
of judicial conduct or professional responsibility.
In the absence of fraud, corrupt motive, or bad faith, the
commission shall not take action against a judge for making
findings of fact or rulings of law.
The commission shall adopt rules and shall submit said rules
to the supreme judicial court for its approval, and the provisions
of chapter thirty A shall not apply to said rules. Any amendment
to said rules shall likewise be submitted to the supreme judicial
court for approval, and neither the rules originally adopted nor
any amendment thereto shall take effect until so approved. Said
rules shall include time standards for commission proceedings.
Subject to the rules of said commission, the commission shall
have the power to subpoena witnesses and documents, to order
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33
34
35
36
37
38
39

depositions be taken, to administer oaths and affirmations, to
compel testimony and shall have such additional powers as are
necessary and proper to obtain information and to conduct

1

SECTION 3. Executive director; assistants; offices
The commission shall appoint an executive director who shall
serve at the pleasure of the commission. The executive director
shall be a member of the Massachusetts bar and have such duties
and responsibilities as are prescribed by the commission. The
executive director shall serve full time and shall not engage in the
practice of law.
The executive director shall receive an annual salary, subject
to appropriation, which is fixed by the commission consistent with
classification and compensation policies of the supreme judicial
court and such expenses as are approved by the commission and
which are incurred in the discharge of the executive director’s
duties.
The commission shall be provided with adequate offices and,
subject to appropriation, may employ such other staff, including
but not limited to assistants, investigators, counsel, and clerical
assistants as are necessary to carry out the provisions of this
chapter. The staff shall serve at the pleasure of the commission.

2
3
4

5
6
7
8
9
10
11
12
13
14

15
16
17
18

hearings.
Members of the commission and staff shall be absolutely
immune from suit for all conduct in the course of their official

duties.

i

1
2

SECTION 4. Annual report
The commission shall submit annually to the general court and
3 the supreme judicial court a report of its activities together with
4 recommendations. This report shall be a matter of public record
5 and shall be printed as a public document.
1

2
3
4

5

SECTIONS. Complaints; investigation; confidentiality sworn
complaint; judge’s response; probable cause
An inquiry relating to the conduct of a judge may be initiated
upon any reasonable basis. Oral or written complaints may be
made to the commission by any person. Upon good cause and

I

1988]

*

HOUSE

-

No. 142

7

6 upon its own motion, the commission shall have the authority to
7 initiate an inquiry concerning any judge.
A complaint submitted to the commission or its staff or
8
9 testimony related to the complaint shall be absolutely privileged,
10 and no civil action predicated on the complaint may be instituted
11 against complainants or witnesses or their counsel.
The commission shall not encourage frivolous or unfounded
12
13 complaints.
Upon receipt of a complaint, report, or other information as
14
15 to conduct that might constitute grounds for discipline, the
16 executive director shall conduct a prompt, discreet, and
17 confidential investigation and evaluation.
18
Notice that a complaint has been made shall be given to the
19 judge provided, however, that no notice shall be given to the judge
20 at this time if the complaint does not allege facts within the
21 jurisdiction of the commission, or if the identity of the
22 complainant could be readily determined by the judge from the
23 nature of the complaint causing possible reprisals, or if the nature
24 of the complaint is such that notice to the judge may enable him
25 to destroy evidence, or if the complaint is determined to be
26 frivolous or unfounded. The identity of complainants need not
27 be disclosed to the judge until and unless the commission has made
28 a determination of probable cause.
29
All proceedings shall be confidential until there has been a
30 determination of probable cause and formal charges have been
31 filed. A procedure for enforcing confidentiality shall be
32 established by commission rule. The judge may waive his right
33 to confidentiality prior to a finding of probable cause.
In any case in which the subject matter becomes public, through
34
35 independent sources or through a waiver of confidentiality by the
36 judge, the commission may issue statements as it deems
37 appropriate in order to confirm the pendency of the investigation,
38 to clarify the procedural aspects of the disciplinary proceedings,
39 to explain the right of the judge to a fair hearing without
40 prejudgment, or to state that the judge denies the allegations.
41
If, in connection with the selection or appointment of judges,
42 any state or federal agency seeks information or written materials
43 from the commission concerning that judge, information may be
44 divulged in accordance with procedures prescribed by commission

8
45
46
47
48
49

50
51
52
53
54
55
56
57
58
59
60

61
62
63
64
65
66
67
68
69
70
71
72
73
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rule, including reasonable notice to the judge affected, unless the
judge signs a waiver. If, in conection with the assignment of a
retired judge to judicial duties, any appropriate authority seeks
information or written materials from the commission about the
judge, information may be divulged in accordance with
procedures prescribed by commission rule, including reasonable
notice to the judge affected, unless the judge signs a waiver.
Upon determination by the commission that there is insufficent
cause to proceed on a complaint, the complainant, if any, shall
be notified. If the judge has been informed of the proceeding, the
judge shall also be notified of its termination, and the file shall
be closed. If the inquiry was initiated as a result of notoriety or
because of conduct that is a matter of public record, information
concerning the insufficient cause to proceed may be released to
the public by the commission.
A closed file may be referred to by the commission in
subsequent proceedings as prescribed by commission rule.
After a thorough investigation and evaluation, the executive
director shall recommend and the commission shall determine
whether there is sufficient cause to proceed to a probable cause
hearing. If it appears that there is sufficient cause to proceed, the
commission shall ask the complainant to file a detailed sworn
complaint against the judge. When a sworn complaint is not
obtained from the complainant, a clear statement of the
allegations against the judge and the alleged facts forming their
basis shall be prepared by the executive director. Where more than
one act of misconduct is alleged, each shall be clearly set forth.
The judge shall be served promptly with a copy of the sworn
complaint or statement of allegations.
The judge should be entitled to counsel of his own choice and
shall be accorded due process of law.
The commission rules shall specify a reasonable time within
which the judge may respond in writing to the charges. A personal
appearance before the commission shall be permitted in lieu of
or in addition to a written response. In the event that the judge
elects to appear personally, the judge’s statement shall be

74
75
76
77
78
79
80
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82

The commission may terminate the proceeding and dismiss the

t

f
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complaint following the response by the judge, or at any time
thereafter, and shall in that event give notice to the complainant
and to the judge that it has found insufficient cause to proceed.
The commission may informally resolve the complaint following
the response by the judge, or at any other appropriate time, and
shall in that event give notice to the complainant and to the judge.
The allegations may be amended prior to a finding of probable
cause upon notice to the judge.
A finding of probable cause shall require the concurrence of
a majority of commission members.
SECTION 6. Formal charges; discovery; public hearing
When probable cause is found, the commission shall serve the
judge promptly with a formal statement of charges. Confidentiality shall cease upon this filing. The judge shall respond to the
formal statement of charges within the time specified by

6 commision rule.
7
If the complaint is not dismissed or informally resolved, a
8 hearing shall be ordered without undue delay, and the judge and
9 all counsel shall be notified of the scheduled time and place. The
10 judge shall be afforded ample opportunity to prepare for the
11 hearing. The judge and the commission shall be entitled to broad
12 discovery as provided by commission rule.
13 The judge and the commission shall each be entitled to compel

14
15
16
17
18
-19
20
21
22
23
24
25
26
27

by subpoena the attendance and testimony of witnesses, including
the judge as witness, and to provide for the inspection of
documents, books, accounts, and other records.
The formal hearing shall be open to the public and conducted
before a factfinder, which shall be the whole commission, threemember hearing panels appointed by the chairman, or a person
appointed by the supreme judicial court. The person designated
to preside at a hearing shall be either a judge or a lawyer who
is familiar with ruling on motions and admissions of evidence.
In the hearing all testimony shall be under oath, and the
proceedings shall conform generally to the practice in
adjudicatory proceedings under Chapter 30A in accordance with
commission rules. An attorney or attorneys of the commission
staff, or special counsel retained for the purpose, shall present the

10
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28 matter to the factfinder. The judge shall be heard and permitted
29 to adduce evidence and produce and cross examine witnesses. The

30 raising of mental or physical condition as a defense shall constitute
31 a waiver of medical privilege. Every hearing shall be reported
32 verbatim.
33
The expense of witnesses shall be borne by the party that calls

34 them provided, however, that if the physical or mental disability
35 of the judge is an issue, then the commission shall reimburse the
36 judge for the reasonable expenses of the witnesses whose
37 testimony related to the disability. If the judge has been
38 exonerated of the charges against him, then the supreme judicial
39 court may determine that the imposition of costs and expert
40 witness fees will work a financial hardship or injustice upon him
41 and order that those fees be reimbursed.
All witnesses shall receive fees and expenses in accordance with
42
43 standard procedure in effect in the courts of the Commonwealth.
44 A transcript of all proceedings shall be provided to the judge
45 without cost. Costs of all proceedings shall be at public expense
46 provided, however, that the judge’s attorney fees shall not be at
47 public expense.
48
By leave of the commission or by consent of the judge, the
49 statement of charges may be amended after commencement of the
50 hearing only if the judge and his counsel are given adequate time
51 to prepare a response.
52
The factfinder shall submit to the commission a report including
53 the record and the transcripts of testimony, and the commission
54 may act thereon as if the hearing had been before the whole
55 commission. Counsel for the judge and commission may submit
56 written objections to the report of the factfinder. The commission
57 shall decide on a recommendation for the disposition of a matter
58 on the basis of the record and shall render its decision promptly
59 after the hearing. The commission shall have the right to substitute
60 its findings for that of the factfinder. A recommendation for
61 discipline shall be reported to the supreme judicial court only if
62 a majority of all members of the commission concurred. A
63 minority report, if any, shall be tansmitted with the majority
64 decision.

I
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SECTION 7. Dispositions; sanctions
1
Upon completion of an evidentiary hearing, the commission
2
3 shall recommend an appropriate disposition of the matter with
4 a statement of its reasons to the supreme judicial court for its
5 consideration and further action, if any.
6
The commission shall, at the same time it files its record,
7 findings, and recommendations with the court, serve copies upon

8 the respondent judge.
9
The commission shall have the authority to make any of the
10 following dispositions: it may privately dismiss an unjustified or
11 unfounded complaint without giving notice to the judge; it may
12 issue a private reprimand; it may be informal adjustment dispose
13 of a complaint by informing or admonishing the judge that his
14 conduct is or may be cause of discipline, by directing professional
15 counseling and assistance for the judge, or by imposing conditions
16 on a judge’s conduct. The commission may make any other
17 appropriate disposition including any combination of the above
18 dispositions.
The commission shall have the authority to recommend to the
19
20 supreme judicial court the following sanctions: removal,
21 retirement, imposing discipline as an attorney, imposing
22 limitations or conditions on the performance of judicial duties,
23 reprimand or censure, imposing a fine, assessment of costs and
24 expenses, or any other appropriate sanction including any
25 combination of the above sanctions.
1

2
3
4

5
6
7

8
9

10
11

SECTION 8. Procedures for physical or mental disabilities
In carrying out its responsibilities regarding physical or mental
disabilities, the commission shall follow the same procedures that
it employs with respect to discipline for misconduct. If the judge
in a matter relating to physical or mental disability is not
represented by counsel, the commission shall appoint an attorney
to represent the judge at public expense. If the complaint involves
the physical or mental condition of the judge, a denial of the
alleged condition shall constitute a waiver of medical privilege and
the judge shall be required to produce his medical records. If
medical privilege is waived, the judge is deemed to have consented

12
12
13
14
15
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physical or mental examination by a qualified medical
practitioner designated by the commission. The report of the
medical practitioner shall be furnished to the commission and the
judge.
to a

1
SECTION 9. Advisory committee
The supreme judicial court shall establish an advisory
2
3 committee on the code of judicial conduct, which shall render
4
5
6
7

advisory opinions to judges at their request or on its own motion.
No member of the advisory committee shall serve on the
commission. Opinions of the advisory committee shall not be
binding on the commission or on the supreme judicial court, but
8 the commission and the court shall consider reliance by the judge
9 upon the advisory committee’s opinion.
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