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HOUSE No. 658
By Mr. Flood of Canton, petition of the Massachusetts Bankers

Association and John H. Flood that provision be made for a more
equitable method of taxation of banks. Taxation.

In the Year One Thousand Nine Hundred and Eighty-Eight.

An Act providing for a more equitable method of taxation of
BANKS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 62C of the General Laws is hereby
2 amended by deleting the second paragraph of Section 12(a) and
3 inserting in place thereof the following;
4 If two or more banks participated in the filing of a consolidated
5 return of income to the federal government, they may, if all banks
6 participating in such return so elect, make a single return of their
7 combined net income for purposes of determining the tax imposed
8 by section two of Chapter sixty-three, in which case the tax shall
9 be assessed to all said banks upon their combined net income

10 (excluding the net income or loss of any person which is not a
11 bank and which participated in the filing of such consolidated
12 return to the federal government) and collected from any one or
13 more of them.

1 SECTION 2. Section lof Chapter 63 of the General Laws, as
2 most recently amended by Chapter 877 of the Acts of 1973, is
3 hereby further amended by striking out the entire text and

t) 4 inserting in place thereof the following:
5 When used in this section, and in sections two to seven.
6 inclusive, the following terms shall have the following
7 meanings:
8 “Banks”: (i) any bank, banking association, trust company or
9 federal or state savings and loan association, including all banks
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10 for cooperatives organized under the United States Farm Credit
11 Act of nineteen hundred and thirty-three doing business within
12 the Commonwealth, whether of issue or not, existing by authority
13 of the United States (or of any state) or of a foreign country, or
14 of any law of the Commonwealth not contained in chapter one
15 hundred and sixty-nine or chapter one hundred and seventy-one,
16 and any corporation authorized by section one of chapter one
17 hundred and seventy-two A to do the business of a banking
18 company;
19 (ii) an institution, the deposits or accounts of which are insured
20 under the Federal Deposit Insurance Act or by the Federal
21 Savings and Loan Insurance Corporation, any institution which
22 is a member of a Federal Home Loan Bank, any other bank or
23 thrift institution incorporated or organized under the laws of any
24 State or any foreign country which is engaged in the business of
25 receiving deposits, any corporation organized under the provision
26 of 12 U.S.C. sections 611 to 631 (Edge Act Corporations), and
27 any agency of a foreign depository as defined in 12 U.S.C. section
28 3101; or
29 (iii) any other corporation organized under the laws of the
30 United States or organized under the laws of this state or any other
31 state or country which is carrying on the business of a financial
32 institution; (including, but not limited to any bank holding
33 company and any subsidiary corporation of a bank holding
34 company);
35 (iv) nothing herein shall be interpreted to include a corporation
36 taxed pursuant to section thirty-eight B under this definition of
37 a bank.
38 “Business of a financial institution”: (i) the business that a
39 bank, as defined in subparagraph (ii) above, may be authorized
40 to do under state or federal law or the business that its subsidiary
41 is authorized to do by the proper regulatory authorities.
42 (ii) the business that any corporation organized under the
43 authority of the United States or organized under the laws of this
44 state or any other state or country does or has authority to do
45 which is substantially similar to the business which a corporation
46 may be created to do under the laws cited in subparagraph (i) in
47 the definition of a “bank,” above or any business which a
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corporation or its subsidiary is authorized to do by said laws.48
(iii) the business that any corporation organized under the

authority of the United States or organized under the laws of this
state or any other state or country does or has the authority to
do if such corporation derives more than fifty percent of its gross
income from loan origination or lending activities (including
discounting obligations) in substantial competition with a bank.
For purposes of this subparagraph, the computation of the gross
income of a corporation shall not include income from
nonrecurring, extraordinary items.

49
50
51
52
53
54
55
56
57

“Gross income,” gross income as defined under the provisions
of the Federal Internal Revenue Code, as amended and in effect
for the taxable year, (plus the interest from bonds, notes and
evidences of indebtedness of any state, including this
Commonwealth).

58
59
60
61
62

“Net income,” gross income (as defined above), less the
deductions, but not credits, allowable under the provisions of the
Federal Internal Revenue Code, as amended and in effect for the
taxable year; provided, however, that the following provisions of
said Federal Internal Revenue code shall not apply:

63
64
65
66
67
68 (i) paragraph two of subsection (a) of section one hundred and

seventy-one; and69
(ii) section two hundred sixty-five;70
(iii) section two hundred and ninety-one; and provided further

that deductions with respect to the following items shall not be
allowed;

71
72
73
74 (i) dividends received, except dividends received from

subsidiary corporations which are fifteen percent or more owned.75
76 (ii) losses sustained in other taxable years, and
77 (iii) taxes on or measured by income, franchise taxes measured

by net income, franchise taxes for the privilege of doing business
and capital stock taxes imposed by any state of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, any
territory of possession of the United States or any foreign country,
or a political subdivision of any of the foregoing.

78
79
80

m
82
83 “Receipts”; gross income, including net taxable gain on the

disposition of assets, derived from the following activities;84
(i) Interest income and other receipts from loans not secured85
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by real estate or tangible personal property shall be located at the
place of origination. Loans shall be deemed to originate where
the office is located which properly treats the loan as an asset on
its books. Interest income and other receipts from loans which
are secured primarily by real estate or tangible personal property
shall be located where such security property is located.

86
87
88
89
90
91

(ii) Interest income and other receipts including service charges
from credit card receivables and credit cardholder’s fees shall be
located where the cardholder resides or has commercial domicile.
Merchant discount income derived from credit cardholder
transactions with a merchant shall be located where the merchant
resides or has commercial domicile.

92
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97

(iii) Receipts from investments in securities shall be located at
the office from which such investment activity is directed.

98
99

(iv) Receipts from the issuance of travelers checks and money
orders shall be located where such checks and money orders are
purchased.

100
101
102

(v) Receipts from the lease or rental of real or tangible personal
property shall be located where the property is located.

103
104

(vi) Receipts from the performance of fiduciary and other
services shall be located where the services are performed.

105
106

“Taxable net income,” the part of net income of a bank derived
from business carried on within the Commonwealth as determined
pursuant to the provisions of section two-A.

107
108
109

“Taxable year,” any fiscal or calendar year or period for which
the bank is required to make a return to the federal government.

I 10
111

SECTION 3. Said Chapter 63 of the General Laws is hereby
amended by striking out the text of section 2, as most recently
amended by section 43 of Chapter 684 of the Acts of 1975, and
inserting in place thereof the following:

2

3
4

Every bank shall pay, on account of each taxable year, a tax
measured by its taxable net income, as defined in section one, at
the rate of ten and one-half percent.

5

6
7

SECTION 4. Said Chapter 63 is hereby further amended by
adding after said section 2, the following two sections:2

Section 2A. Any bank which is taxable both within and
without the Commonwealth shall apportion its net income as

3
4
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provided in this section. For purposes of apportionment of income
under this section, a taxpayer is taxable in another state if in such
state such taxpayer conducts business and is subject to a net
income tax. a franchise tax for the privilege of doing business,
or a corporate stock tax, or if such state has jurisdiction to subject
such taxpayer to such a tax, regardless of whether such state does,
in fact, impose such a tax. The net income of the bank shall be
apportioned by means of an apportionment fraction, the
numerator of which shall represent the receipts from business
carried on within the Commonwealth and the denominator shall
represent the receipts from business carried on everywhere. If a
bank is subject to this section and also chooses to consolidate its
return pursuant to section twelve (a) of Chapter sixty-two C, the
net income of all banks participating in such consolidation shall
be first determined and, thereafter, apportioned pursuant to this
section.

5
6
7
8
9

10
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14
15
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Section 28. a) A bank that engages in the business of a bank
in the Commonwealth, whether or not such bank has its principal
place of business in this state, is subject to the tax imposed by
this chapter with respect to that business if the bank earns income
that is assignable or apportionable to this state under Section two
A, without regard to physical presence in this state. Activities that
constitute the minimum contacts required for jurisdiction to tax
a bank include, but are not limited to:

21
22
23
24
25
26
27
28
29 1) having a place of business in this state;
30 2) having employees, representatives or independent contrac-

tors conducting business activities on its behalf in this state;31
32 3) regularly performing services in this state;
33 4) regularly engaging in transactions with customers in this

state that involve intangible property and result in income flowing
to the bank from residents of this state;

34
35
36 5) regularly receiving interest income from loans of a bank

secured by tangible personal or real property located in this state;-37'^3B 6) regularly soliciting and receiving deposits from customers in
this state.39

40 b) A bank shall be presumed, subject to rebuttal, to be regularly
engaged in activities within this state if it conducts any of the41
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42 activities described in subparagraph (a), above, with 20 or more
43 residents of this state during any taxable year or if it has $5,000,000
44 or more of assets attributable to sources within this state.

1 SECTION 5. The provisions of this Act shall apply to taxable
2 years beginning on and after July first, nineteen hundred and
3 eighty-eight.
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