
No. 1149HOUSE
By Mrs. Gray of Framingham, petition of Barbara E. Gray for legis-

lation to clarify the law relative to guardianship of mentally ill persons.
The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Eight.

An Act to clarify the guardianship statute.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Chapter 201 of the General Laws, as appearing in
2 the 1984 Official Edition, is hereby amended by striking out section
3 6, as so appearing, and inserting in place thereof the following
4 sections:
5 Section 6A. Guardianship of a Mentally 111 Person
6 (a) The following persons or organizations may file a petition in
7 the probate court requesting the appointment of a guardian for a
8 mentally ill person:
9 (1) A parent of the mentally ill person.

10 (2) Two or more relatives or friends of the mentally ill person.
11 (3) A nonprofit corporation organized under the laws of the
12 Commonwealth whose corporate charter authorizes the corpora-
-13 tion to act as a guardian of a mentally ill person.
14 (4) The Department of Mental Health.
15 (b) The petitioner shall provide notice to all interested parties
16 and to the Department of Mental Health as provided by s. 7.
17 (c) When the court receives a petition for guardianship filed
18 under the provisions of this section it shall notify all parties of the
19 time and place of the hearing on the petition. The court shall

20 commence the hearing within thirty days of the filing of the petition
21 unless delay is requested by the person or his counsel.
22 (d) At a hearing the court may require additional medical or
23 psychological testimony as to the allegedly mentally ill person’s
24 mental condition, and may require the person to submit to exami-
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25 nation. The court may appoint one or more psychiatrists or
26 licensed psychologists, expert in mental illness, to examine the
27 person and report their conclusions to the court. Reasonable
28 expense incurred in such examination shall be paid out of the estate
29 of such person or by the Commonwealth as determined by the
30 court.
3 1 Unless the court finds that extraordinary circumstances require
32 the person’s absence, it shall require the attendance of theperson at
33 the hearing. If the court finds extraordinary circumstances , the
34 person’s counsel or a guardian ad litem, shall be present.
35 The court may base its finding exclusively upon affidavits and
36 other documentary evidence if it;
37 (1) determines, after careful inquiry and upon stipulation of
38 counsel that no contested issues of fact exist, and;
39 (2) includes in its findings the absence of the need for oral
40 testimony.
41 (d) After a hearing pursuant to this section, if the court deter-
-42 mines that the person is mentally ill to the degree that he is
43 incapable of making informed decisions with respect to the con-
-44 duct of his personal or financial affairs, and that the failure to
45 appoint a guardian would create an unreasonable risk to his health,
46 welfare or property, and that the appointment of a conservator
47 would not eliminate such risk, it shall appoint a guardian of the
48 person and the person’s estate. The guardian’s powers shall be
49 limited to those necessary to protect the health, welfare or property
50 of the ward, as specified by the court, and shall not include the
51 authority to admit the ward to a mental health facility or to consent
52 to the administration of extraordinary treatment, unless the court
53 has conducted a hearing and issued an order pursuant to s.s. 6B or
54 6C of this chapter.
55 (e) The court shall not, pursuant to this section, appoint as
56 guardian any person or organization which, in its opinion, has any
57 interest, responsibilities, or powers which would render such per-
-58 son or organization unable to perform the duties of a guardian in
59 the best interest of the mentally retarded person.
60 (f) Any judicial determination made pursuant to this section
61 shall be issued within ten days of the close of the hearing, and shall
62 include specific findings of fact and conclusions of law.
63 Section 68. Authority to Admit to a Mental Health Facility



1988] HOUSE - No. 1149 3

64 (a) A petition filed pursuant to s. 6A of this chapter may include
65 the application for the appointment of a guardian with the author-
-66 ity to admit the mentally ill person to a mental health facility. If the
67 person who is the subject of the petition is under guardianship at
68 the time the authority to admit to a mental health facility is being
69 requested, a motion to amend the guardianship to include such
70 authority to admit may be filed pursuant to the provisions of this
71 section.
72 (b) The petition or motion shall be accompanied by a medical
73 affidavit signed by a physician specifically designated by the facil-
-74 ity to which the patient is sought to be admitted. The affidavit shall
75 state the reasons why the physician believes that the person is
76 mentally ill and that the failure to hospitalize him would create a
77 likelihood of serious harm by reason of mental illness.
78 (c) Pending a hearing under this section, the person may be
79 detained at the mental health facility pursuant to G.L. c. 123 s.6(a).
80 (d) The court shall appoint counsel for such person whom it
81 finds to be indigent and who is not represented by counsel, unless
82 such person refuses the appointment of counsel.
83 (e) The provisions of G.L. c. 123 s.s. 5&7(c) shall apply to all
84 hearings conducted under this section.
85 (f) After a hearing, conducted pursuant to this section, if the
86 court determines that the person requires the appointment of a
87 guardian as required by s. 6A, it shall appoint a guardian over the
88 person and the person’s estate. In addition, if the court finds
89 beyond a reasonable doubt and that the failure to hospitalize the
90 person would create a likelihood of serious harm by reason of
91 mental illness as defined in G.L. c. 123 s. 1, the guardian appointed
92 under this section shall be granted the authority to admit the ward
93 to a mental health facility.

94 The initial authority to admit a person to a mental health facility
95 granted under this section shall be valid for a period not to exceed
96 six months. All consecutive subsequent orders granting theauthor-
-97 ity to admit to a mental health facility shall be valid for a period not
98 to exceed one year. All orders granting a guardian theauthority to
99 admit to a mental health facility shall terminate immediately upon

100 the expiration of the order or upon the ward’s discharge from the
101 facility, whichever occurs first. The facility may discharge the
102 patient at any time the patient no longer requires treatment in the
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103 facility. Consent of the guardian or court is not necessary for such
104 discharge.
105 Section 6C. Authority to Administer Extraordinary Treatment
106 (a) For the purposes of this section extraordinary treatment
107 shall include, but not be limited to; treatment with antipsychotic
108 medication, psychosurgery, electroconvulsive treatment (ECT),
109 and sterilization.
110 (b) A petition filed pursuant to s. 6A of this chapter may include
111 an application for the appointment of a guardian with the author-
-112 ity to consent to the administration or the withholding of extraor-
-113 dinary treatment to the mentally ill person. If the person who is the
114 subject of the petition is underguardianship at the time the author-
-115 ity to consent to extraordinary treatment is being requested, a
I (6 motion to amend the guardianship to include such authority may
117 be filed pursuant to the provisions of this section. An affidavit of a
1(8 physician and a proposed treatment plan shall accompany peti-
-119 tions or motions submitted pursuant to this section.
120 ( c) When the court receives a petition for guardianship filed
121 under the provisions of this section, it shall notify the person who is
122 the subject of the petition of the receipt of the petition and the date
123 and place of the hearing. The court shall appoint counsel for any
124 person who is the subject of a petition or motion under this section
125 if it finds the person to be indigent and not represented by counsel.
126 Unless delay is requested by the person or his counsel, the court
127 shall hold a hearing within fourteen days ofthe filing of the petition
128 or motion. The provisions of G.L. c. 123 s.s. 5&7 (c) shall apply to
129 all hearings conducted under this section.
130 (d) At a hearing pursuant to this section, the court shall deter-
-131 mine whether the person is competent to make the decision to
132 consent to, or refuse, the administration of the extraordinary
133 treatment pursuant to the standards described in s. 6A.
134 (e) If the court determines the person is incompetent to make
135 the treatment decision, the judge shall apply the substituted judg-
-136 ment standard and determine whether the person, if competent,
137 would consent to, or refuse, the proposed administration or

138 extraordinary treatment.
139 (0 The judge shall determine the appropriateness of the pro-
-140 posed treatment plan.
141 (g) If the judge determines that the person would consent to the
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142 treatment, if competent, he shall authorize the implementation of
143 the treatment plan. The court shall appoint a guardian to protect
144 the interests of the ward and to monitor the treatment plan. The
145 court shall not withhold approval of a treatment plan because a
146 guardian is not available to serve as monitor. If no such guardian is
147 available, the court shall appoint a suitable person to monitor the
148 treatment plan. Reasonable expenses incurred in such monitoring
149 may be paid out of the estate of the ward, by the petitioner, or,
150 subject to appropriation, by the Commonwealth, as determined by
151 the court. The court shall require periodic review of the treatment
152 plan as it determines necessary, but in no event less than once a
153 year.

1 SECTION 2. Said chapter 201 is hereby further amended by
2 striking out section 6A, as so appearing, and inserting in place
3 thereof the following sections;
4 Section 6D. Guardianship of a Mentally Retarded Person
5 (a) The following persons or organizations may file a petition in
6 the probate court requesting the appointment of a guardian for a

mentally retarded person;
8 (I) A parent of the mentally retarded person.
9 (2) Two or more relatives or friends of the mentally retarded

10 person.
11 (3) A nonprofit corporation organized under the laws of the
12 Commonwealth whose corporate charter authorizes the corpora-
-13 tion to act as a guardian of a mentally retarded person.
14 (4) Any agency within the executive offices of human services or
15 educational affairs.
16 (b) The petitioner shall provide notice to all interested parties
17 and to the Department of Mental Health as provided by s. 7.
18 (c) When the court receives a petition for guardianship filed
19 under the provisions of this section it shall notify all parties of the
20 time and place of the hearing on the petition. The court shall
21 commence the hearing within thirty days of the filing ofthe petition
22 unless delay is requested by the person or his counsel.
23 (d) The petition shall be accompanied by a report from aclinical
24 team consisting of a physician, a licensed psychologist and a social
25 worker each of whom is experienced in the evaluation of mentally
26 retarded persons, that has examined the said person and has
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27 determined that he is incapable of making informed decisions with
28 respect to the conduct of his personal and financial affairs.
29 (e) At a hearing the court may require additional testimony as to
30 the existence and degree of mental retardation, and may require
31 the person subject to the petition to submit to examination. The
32 court may appoint one or more persons experienced in the evalua-
-33 tion of mentally retarded persons to examine the person and report
34 their conclusions to the court. Reasonable expense incurred in
35 such examination shall be paid by the petitioner, the estate ofsuch
36 person or by the Commonwealth as determined by the court.
37 Unless the court finds that extraordinary circumstances require
38 the person’s absence, it shall require the attendance of theperson at
39 the hearing. If the court finds extraordinary circumstances, the
40 person’s counsel or a guardian ad litem, shall be present.
41 The court may base its finding exclusively upon affidavits and
42 other documentary evidence if it;
43 (1) determines, after careful inquiry and upon stipulation of
44 counsel that no contested issues of fact exist, and;
45 (2) includes in its findings the absence of the need for oral
46 testimony.
47 (f) After a hearing pursuant to this section, if the court deter-
-48 mines that the person is mentally retarded to the degree that he is
49 incapable of making informed decisions with respect to the con-
-50 duct of his personal or financial affairs, the failure to appoint a
51 guardian would create an unreasonablerisk to his health, welfare
52 or property, and that the appointment of a conservator would not

53 eliminate such risk, it shall appoint a guardian of the person and
54 the person’s estate. The guardian’s powers shall be limited to those
55 necessary to protect the health, welfare or property of the ward, as

56 specified by the court, and shall not include the authority to admit
57 the ward to a mental health or retardation facility or to consent to

58 the administration of extraordinary treatment, unless the court has

59 conducted a hearing and issued an orderpursuant to s.s. 6E or 6F
60 of this chapter. A copy ofsuch appointment shall be sent by mail by
61 the register to the department of mental health.
62 (g) The court shall not, pursuant to this section, appoint as

63 guardian any person or organization which, in its opinion, has any

64 interest, responsibilities, or powers which would render such per-
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65 son or organization unable to perform the duties of a guardian in
66 the best interest of the mentally retarded person.
67 (h) Any judicial determination made pursuant to this section
68 shall be issued within ten days of the close of the hearing, and shall
69 include specific findings of fact and conclusions of law.
70 (i) The guardian of a mentally retarded person shall act to
71 protect the welfare of such person and may utilize the services of
72 agencies and individuals to provide necessary and desirable social
73 and protective services of different types appropriate to such per-
-74 son including, but not limited to, counseling services, advocacy
75 services, legal services, and other aid as he deems to be in the
76 interest of such person.
77 Section 6E. Authority to Admit to a Mental Retardation
78 Facility
79 (a) A petition filed pursuant to s. 6D of this chapter may include
80 the application for the appointment of a guardian with the author-
-81 ity to admit the mentally retarded person to a mental retardation
82 facility. If the person who is the subject of the petition is under
83 guardianship at the time the authority to admit to a mental retarda-
-84 tion facility is being requested, a motion to amend the guardian-
-85 ship to include such authority to admit may be filed pursuant to the
86 provisions of this section.
87 (b) The petition or motion shall be accompanied by a medical
88 affidavit signed by a physician specifically designated by the facil-
-89 ity to which the patient is sought to be admitted. The affidavit shah
90 state the reasons why the physician believes that admission to the
91 mental retardation facility is in the best interests of the mentally
92 retarded person.
93 (c) Pending a hearing under this section, the person may be
94 detained at the mental retardation facility pursuant to G.L. c. 123 s.
95 6(a).
96 (d) The court shall appoint counsel for such person whom it
97 finds to be indigent and who is not represented by counsel, unless
98 such person refuses the appointment of counsel.
99 (e) The provisions of G.L. c. 123 s.s. 5&7(c) shall apply to all

100 hearings conducted under this section.
101 (0 After a hearing, conducted pursuant to this section, if the
102 court determines that the person requires the appointment of a
103 guardian as required by s. 6D, and that the admission to the mental
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104 retardation facility is in the best interests of the mentally retarded
105 person, it shall appoint aguardian over the person and the person’s
106 estate.
107 In addition to any other powers specified by the court, a
108 guardian appointed under this section shall have the authority to
109 admit the ward to a mental retardation facility.
110 The initial authority to admit a person to a mental retardation
111 facility granted under this section shall be valid for a period not to
112 exceed six months. All consecutive subsequent orders granting the
113 authority to admit to a mental retardation facility shall be valid for
114 a period not to exceed one year. All orders granting a guardian the
115 authority to admit to a mental retardation facility shall terminate
116 immediately upon the expiration of the order or upon the ward’s
117 discharge from the facility, whichever occurs first. The facility may
118 discharge the patient at any time the patient no longer requires
119 treatment in the facility. Consent of the guardian or court is not
120 necessary for such discharge.
121 Section 6F. Authority to Administer Extraordinary Treatment
122 (a) For the purposes of this section extraordinary treatment
123 shall include, but not be limited to; treatment with antipsychotic
124 medication, psychosurgery, electroconvulsive treatment (ECT),
125 and sterilization.
126 (b) A petition filed pursuant to s. 6D of this chapter may include
127 an application for the appointment of a guardian with the author-
128 ity to consent to theadministration of extraordinary treatment to
129 the mentally retarded person. If the person who is the subject of the
130 petition is under guardianship at the time the authority to consent
131 to extraordinary treatment is being requested, a motion to amend
132 the guardianship to include such authority may be filed pursuant to
133 the provisions of this section. An affidavit of a physician and a
134 proposed treatment plan shall accompany petitions or motions
135 submitted pursuant to this section.
136 (c) When the court receives a petition for guardianship filed
137 under the provisions of this section, it shall notify the person who is
138 the subject of the petition of the receipt of the petition and the date
139 and place of the hearing. The court shall appoint counsel for any
140 person who is the subject of a petition or motion under this section
141 if it finds theperson to be indigent and not represented by counsel.
142 Unless delay is requested by the person or his counsel, the court
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shall hold a hearing within fourteen days of thefiling of the petition
or motion. The provisions of G.L. c.123 s.s. 5&7(c) shall apply to
all hearings conducted under this section.

143
144
145

(d) At a hearing pursuant to this section, the court shall deter-
mine whether the person is competent to make the decision to
consent to the administration of the extraordinary treatment pur-
suant to the standards described in s. 6D.

146
147
148
149

(e) If the court determines the person is incompetent to make
the treatment decision, the judge shall apply the substituted judg-
ment standard and determine whether the person, if competent,
would consent to the proposed administration of extraordinary
treatment.

150
151
152
153
154

(f) The judge shall determine the appropriateness of the pro-
posed treatment plan.

155
156

(g) If the judge determines that the person would consent to the
treatment, if competent, he shall authorize the implementation of
the treatment. The court shall appoint a guardian to protect the
interests of the ward and to monitor the treatment plan. The court
shall not withhold approval of a treatment plan because a guardian
is not available to serve as monitor. If no such guardian is availa-
ble, the court shall appoint a suitable person to monitor the treat-
ment plan. Reasonable expenses incurred in such monitoring may
be paid out of the estate of the ward, by the petitioner, or, subject to
appropriation, by the Commonwealth, as determined by the court.
The court shall require periodic review of the treatment plan as it
determines necessary, but in no event less than once a year.

157
158
159
160
161
162
163
164
165
166
167
168

SECTION 3. Said chapter 201 is hereby further amended by
striking out section 14, as so appearing, and inserting in place
thereof the following sections:

2
3

Section 14(A). Temporary Guardianship4
Upon the petition of the mayor or the selectmen, the department

of social services, the department of mental health, or otherperson
in interest, the court may, if it finds that the welfare of a minor, a
mentally ill or retarded person requires the immediate appoint-
ment of a temporary guardian of his person and estate, appoint a
temporary guardian of such minor, mentally ill or mentally
retarded person, with or without notice, and may in like manner
remove or discharge him or terminate the trust. A temporary

5
6
7

8
9

10
11
12
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13 guardian may proceed and continue in the execution of his duties
14 notwithstanding any appeal from the decree appointing him, until
15 it is otherwise ordered by the supreme judicial court, or until the
16 appointment of a permanent guardian or until the trust is other-
-17 wise legally terminated.
18 No temporary guardian so appointed shall have the authority to
19 commit or admit such minor, mentally ill or mentally retarded
20 person to a mental health or retardation facility.
21 No temporary guardian so appointed shall have the authority to
22 consent to the administration of extraordinary medical treatment,
23 unless the provisions of section 14(B) have been met.
24 Section 14(B). Temporary Guardianship with the Authority to
25 Administer Extraordinary Treatment
26 The court may grant a temporary guardian the authority to
27 consent to the emergency administration of extraordinary treat-
-28 ment if it finds; (i) the person is not competent to make the decision
29 to administer the extraordinary treatment; (ii) an emergency exists
30 requiring such appointment; (iii) the requested extraordinary
3 i treatment is necessary to relieve the emergency situation; (iv) using
32 the substituted judgment standard, the person, if competent,
33 would consent to such treatment; and (v) the court specifically
34 approves and authorizes such extraordinary treatment by its order
35 or decree.
36 The court shall not authorize such administration of extraordi-
-37 nary treatment except after notice to the person and after holding a
38 hearing. Said hearing shall be held as follows:
39 (a) any indigent person who is the subject of such hearing shall
40 be provided counsel;
41 (b) the court shall require the attendance of the person at the
42 hearing unless it finds that there exists extraordinary circumstan-
-43 ces requiring the persons absence, in which event theattendance of
44 the person’s counsel shall suffice;
45 (c) The court may base its finding exclusively upon affidavits
46 and other documentary evidence if it;
47 (i) determines, after careful inquiry and upon stipulation of
48 counsel that no contested issues of fact exist, and,
49 (ii) includes in its findings the absence of the need for oral
50 testimony.
51 No separate petition shall be necessary for the appointment of a
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52 temporary guardian, and except as otherwise specified herein, the
53 procedures relative to the filing, notice, hearings, and related mat-
-54 ters normally incident to equitable proceedings and relief prior to
55 final decree shall apply to these proceedings, provided that a
56 hearing on a request for the appointment of a temporary guardian-
-57 ship with the authority to administer extraordinary treatment,
58 shall be held within five days of the filing of the petition . The
59 principles of equity normally applicable to the issuance, denial,
60 and expiration of temporary or preliminary relief and orders shall
61 apply.
62 Whenever a temporary guardian in so appointed, the decree or
63 order shall indicate the nature of the emergency requiring such
64 appointment and the particular harm sought to be avoided, and
65 shall state that the temporary guardian so appointed is only author-
-66 ized to take such actions with regard to the ward as are reasonably
67 necessary to avoid the occurrence of that harm.
68 The court shall not withhold approval of the administration of
69 the extraordinary treatment because a temporary guardian is not
70 available to serve as monitor. If no such temporary guardian is
71 available, the court shall appoint a suitable person to monitor the
72 treatment plan. Reasonable expenses incurred in such monitoring
73 may be paid out of the estate of the ward, by the petitioner, or,
74 subject to appropriation, by the Commonwealth, as determined by
75 the court.

1 SECTION 4. Section 6(a) of chapter 123 of the GeneralLaws as
2 appearing in the 1984 Official Edition, is hereby amended by
3 striking out the first sentence, as so appearing, and inserting in
4 place thereof the following sentence:
5 No person shall be retained at a facility or at the Bridgewater
6 state hospital except under the provisions of paragraph (a) of
7 section ten, paragraphs (a), (b) and (c) of section twelve, section
8 thirteen, paragraph (e) of section sixteen and section thirty-five or
9 except under a court order or except during the pendency of a

10 petition for commitment, or the pendency of a request under
11 section fourteen, or during the pendency of a petition seeking
12 guardianship with the authority to admit to a mental health or
13 retardation facility under section six (a), (b), (d), or (e) of chapter
14 201.
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