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By Mr. Doran of Lexington, petition of James M. Shannon and
Stephen W. Doran that the Department of Public Utilities be
authorized to reduce regulation of competitive telecommunications
services while maintaining affordable universal service. Government
Regulations.

In the Year One Thousand Nine Hundred and Eighty-Eight

An Act authorizing the departmentof public utilities to reduce

REGULATION OF COMPETITIVE TELECOMMUNICATIONS SERVICES WHILE
MAINTAINING AFFORDABLE UNIVERSAL SERVICE.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 25 of the General Laws is hereby
2 amended by inserting the following new section;
3 Section SC. Notwithstanding the provisions of clause twenty-
-4 sixth of section seven of chapter four and section ten of chapter
5 sixty-six, the department may protect from public disclosure, in
6 accordance with the Massachusetts Rules of Civil Procedure or
7 with any other provisions of law, trade secrets, confidential,
8 competitively sensitive or other proprietary information provided
9 as a result of proceedings conducted pursuant to this chapter.

10 There shall be a presumption that the information for which such
11 protection is sought is public information, and the burden shall
12 be upon the proponent of such protection to prove with specificity
13 a compelling need for such protection. Where such a compelling
14 need has been proved, the department shall protect only the
15 minimum amount of information necessary to meet that need.

1 SECTION 2. Chapter 159 of the General Laws is hereby
2 amended by inserting the following new section: -

3 Section 12E. (a) In this section, unless the context otherwise
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4 requires, the following words shall have the following
5 meanings;
6 “department”, the Department of Public Utilities.
7 effective competition”, the situation where a market currently8 has a sufficient quantity of products and/or services available to
9 customers at prices, terms and conditions which make them
10 reasonable alternatives to the products and/or services of the
11 petitioner, and the petitioner has neither the power to control a
12 market nor a dominant share of that market.
13 “full embedded costs”, the total costs of providing a service
14 measured over an historical period, including costs incurred in
15 developing intangible benefits, investment and return costs as well
16 as operating and maintenance expenses and taxes, plus a full and
17 fair allocation of all costs incurred jointly with other services.
18 “long-run marginal costs”, the change in costs, including capital
19 costs, which occurs as the result of a change in the demand for a
20 service.
21 “subsidy”, the use of revenues obtained from one service to
22 increase the return on another service.
23 “universal service”, the provision of access to the network plus
24 at least normal basic usage at rates that can be afforded by
25 virtually all consumers.
26 (b) In reviewing or investigating any matter under this chapter
27 relating to the transmission of intelligence by electricity, the
28 department shall act to secure and maintain affordable universal
29 telecommunications service, and to ensure that rates for non-
-30 competitive telecommunications services, especially residential
31 local exchange rates, do not subsidize the competitive services of
32 regulated telecommunications utilities or their affiliates. A
33 subsidy runs to a competitive service where the revenues collected
34 for that service fail to cover its full embedded costs. In determining
35 the costs of a service, in assigning costs and allocating any revenue
36 requirement to a service or in evaluating a request for an increase
37 in rates for a regulated service, the department shall ensure that
38 the prices charged for competitive services cover both their full
39 embedded costs and their long-run marginal costs, so that the
40 ratepayers of non-competitive services do not subsidize
41 competitive services.
42 (c) Any telephone utility, or other telecommunications
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43 common carrier as defined by Section 12 of this chapter, or radio
utility as defined by Section 12A of this chapter, or the Attorney
General, may petition the department for partial or complete
deregulation of a particular service, except for local exchange
service. Any utility or carrier making such a request shall serve
a copy of the petition on the Department of the Attorney General
on the same day the petition is filed with the department. The
department shall, after notice, conduct a public hearing and
investigate such a petition. It may find after investigation and
hearing that the market for such a service has effective competition
and that competition under a lesser degree of regulation in that
market will serve the public interest, provided that such reduced
regulation would not negatively affect the requirements set forth
in section 12E(b).
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(d) In determining whether a market has effective competition
and whether a lesser degree of regulation would serve the public
interest, the department shall consider, but not be limited to each
of the following factors:
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61 1. The number, size, affiliation and market power of each

telecommunications utility or other person ready, willing and able
to provide, and the ability of customers to obtain, the same,
equivalent or substitutable services in the relevant market at
comparable rates, terms and conditions; and
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2. The petitioner’s ability to subsidize the services for which a
lesser degree of regulation is proposed, by using revenues obtained
from its other regulated services; and
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3. The effect of a lesser degree of regulation in a market on
other regulated services provided by the petitioner and other
telecommunications common carriers in the Commonwealth; and
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4. Whether competition would serve each of the requirements
enumerated above in section 12E(b).
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(e) In any hearing on a petition for deregulation, the burden
shall be on the petitioner to prove that there is effective
competition and that deregulation would meet the requirements
enumerated above in section 12E(b). The department shall issue
written findings of fact on each of the above factors and on any
other factors it considered in acting on the petition. The issuance
of written findings shall be a final order for purposes of section
5 of chapter 25 of the General Laws.
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82 (f) If the department has determined that effective competition
83 exists in a market and that lesser regulation is justified, the
84 department may, by regulation or otherwise, reduce or refrain
85 from the investigation and establishment of rates and charges, and
86 relieve a telephone, telegraph or radio utility from any
87 requirement imposed by this chapter for such service, provided
88 that such reduced regulation would not permit the petitioner’s
89 subsidization of the competitive service by any other service or
90 otherwise negatively affect the requirements enumerated above in
91 section 12E(b). No losses incurred by a telecommunications utility
92 in the provision of competitive services may be recovered through
93 rates for noncompetitive services.
94 Notwithstanding any such determination that the market for
95 a service has effective competition, the department may impose
96 or subsequently reimpose such terms, conditions and other
97 requirements as it determines are consistent with the public
98 interest. The department may impose different regulatory
99 requirements on various telecommunications common carriers
100 serving the same market if it finds the public interest warrants such
101 varied treatment.

1 SECTION 3. Section 16 of chapter 159 of the General Laws,
2 as most recently amended by chapter 137 of the Acts of 1970, is
3 hereby amended by adding at the end thereof the following
4 paragraph:
5 Notwithstanding the provisions of this section, the department
6 may, in accordance with chapter 30A, section 2, establish from
7 time to time such reasonable rules and regulations relative to

8 billing and termination practices of common carriers described
9 in Section 12(d). An action for judicial review of any regulation

10 promulgated under this paragraph shall be made to the Supreme
11 Judicial Court, pursuant to section 7of said chapter 30A.

1 SECTION 4. Section 24 of chapter 159 is hereby amended by
2 adding the following words in the first sentence after the word
3 selectmen: , by the Attorney General, by any other company
4 engaged in the transmission of intelligence by electricity in the
5 Commonwealth,
6 ; and by adding the following words at the end of the first
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7 sentence: , shall investigate such complaint and shall issue a written
decision on the complaint which shall be deemed to be a final order
for purposes of chapter 25, section 5.

8
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10 In addition, Section 24 is hereby amended by adding at the end
thereof the following sentence:11

Upon other written complaint regarding the transmission of
intelligence by electricity, the department shall determine if
sufficient cause exists to warrant the opening of an investigation.
Such a determination shall be in writing, shall give a statement
of reasons for any denial of an investigation, and shall be served
upon the complainant and the Department of the Attorney
General within ninety days of the filing of the complaint.
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SECTION 5. Said chapter 159 is hereby further amended by
adding to said chapter the following section:

1
2

Section 105. A common carrier of intelligence by electricity may
petition the department for authority to acquire land by eminent
domain to construct and use or to continue to use as constructed
or with altered construction a line or facility for the transmission
of such intelligence for distribution, transmission or interconnec-
tion within and without the Commonwealth, and shall represent
that such line or facility will or does serve the public convenience
and is consistent with the public interest. The common carrier
shall forward at the time of filing such petition a copy thereof to
each city and town within such area. In seeking and exercising
suchauthority, such common carrier shall have the rights, powers,
duties and obligations, and shall be subject, as an electric
company, to the provisions of sections seventy-two, seventy-two
A, seventy-three, seventy-four and seventy-five of chapter one
hundred sixty-four; and the department, in granting such
authority, shall have the same powers and be subject to the same
duties and obligations as it does with respect to electric companies
under said sections.
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