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By Mr. Magnani of Framingham, petition of David P. Magnani

for legislation to require disclosure of past hazardous waste disposal.
Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Eighty-Eight�
An Actto require disclosure ofpast hazardous waste disposal.

Be it enacted by the Senate andHouse ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, as follows:

1 Section 1. Section 2 of chapter 21E of the GeneralLaws, as
2 appearing In Section sof chapter 7of the acts of 1983, Is hereby
3 amended by Inserting after the definitionof “Act of God” the
4 following definition:
5 “Acutely hazardous waste”, any waste defined by the
6 department as such in regulations promulgated pursuant to
7 chapter 21C, regardless of whether the waste had been so
8 defined at the time of disposal.

1 Section2. Said section 2 of said chapter 21E, as so appear-
-2 ing, is hereby further amended by inserting after the defini-
-3 tlon of “CERCLA” the following definition:
4 “Chief executive officer”, the city manager in any city having
5 a city manager, the mayor in any other city; the town manager
6 in any town having a town manager, the chairman of the board
7 of selectmen in any other town.
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1 Sections. Said section 2 of said chapter 21E, as so appear
a 2 ing is hereby further amended by inserting after the deflni-
”

3 tion of “Department” the following definition:
4 “Disposal”, the discharge, deposit, injection, dumping, spill-
-5 ing, leaking, incineration or placing of any hazardous waste
6 or hazardous material into or on any land or water so that such
7 substance or any constituent thereof may enter the environ-
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8 ment or be emitted into the air or discharged into any waters,
9 including ground waters.

Section 4. Said section 2of said chapter 21E, as so appear-
ing, is hereby amended by inserting after the definitions of
“Hazardous material” the following definition:

1
2
3

“Hazardous waste”, a waste, or combination of wastes,
which because of its quantity, concentration or physical,
chemical or infectious characteristics may cause, or
significantly contribute to an increase in mortality or an in-
crease in serious irreversible or incapacitating reversible ill-
ness or pose a substantial present or potential hazard to
human health, safety, welfare or to the environment when im-
properly treated, stored, transported, used, or disposed of, or
otherwise managed, however, not to include solid or dissolved
materials in irrigation return flows or industrial discharges
which are point sources subject to permits under section 402
of the Federal Water PollutionControl Act of 1967 as amend-
ed, or source, special nuclear, or byproduct material as de-
fined by the Atomic Energy Acts of 1954. The term includes any
waste listed or defined by the departmentas hazardous waste
in regulations pursuant to either chapter 21C of the General
Laws or this chapter, regardless of whether the waste had been
so defined at the time of disposal.
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Section 5. Chapter 21 E of the General Laws is hereby
amended by insertingafter section 7 the following sections;

1
2

Section 7A. (a) Any person who is described in paragraph (a)
of section five or who:

3
4

(1) Between nineteen-hundred and forty and the effective
date of this section engaged inproduction of fabricated metal
products: measurement, analysis or control instruments;
chemicals or allied products; electrical equipment or elec-
tronic machinery; or other machinery or such other hazardous
waste producing activities as specified by the department in
regulations; (2) owned or operated a facility at which hazar-
dous wastes were disposed; (3) knows or should know thathe
was engaged in the transportation or disposal of more than
fifty-five gallons of hazardous waste or five gallons of an acute-
ly hazardous waste in any year between nineteen-hundredand
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16 forty and the effective date of this section; or (4) engaged in
17 such otheractivities as the department may specify in regula-
-18 tlons; shall file a notice with the department detailing past
19 hazardous waste disposal practices between nineteen-hundred
20 and forty and the effective date of this section.
21 (b) The notice required by paragraph (a) of this section
22 shall state: (I) to the extent that such information is known
23 or can be ascertained with reasonable diligence, the amount
24 and type of hazardous waste handled for any year since
25 nineteen-hundred and forty in which more than fifty-five
26 gallons of hazardous waste or five gallons of an acutely
27 hazardous waste were handled, and the means of disposal of
28 such waste, including the names of any transporters or
29 disposal facilities, and the ultimate location of disposal; (2)
30 documentation of the person’s efforts to obtain such informa-
-31 tion; and (c) a statement that no hazardous waste was disposed
32 or is known to have been disposed for each year in which the
33 information obtained by reasonable diligence shows that no
34 hazardous waste was handled or disposed.
35 To the extent to which they are not known precisely, facts,
36 locations and volumes should be approximated and any ap-
-37 proximations should be identified as such in the notice.
38 AH persons to whom this section applies shaH exercise
39 reasonable diligence in ascertaining the locations,
40 characteristics and transporters of hazardous waste. For the
41 purposes of this section, “reasonable diligence” shall mean
42 a minimum of a thorough search through a person’s records
43 and files, and if necessary to ascertain past hazardous waste
44 handling practices, a reasonable attempt to locate and inter-
-45 view former or current employees or others familiarwith the
46 person’s past waste disposal practices. The department may,
47 by regulation or otherwise, waive any aspect of suchresearch
48 in cases where such actions would pose a severe hardship to
49 any person.
50 Within one hundredand eighty days after the date of enact-
-51 ment of this section the department shall promulgate regula-
-52 tions to effectuate the purposes of this section. The department
53 may prescribe in the regulations in greater detail the in-
-54 divlduals and entities who must notify, the manner and form
65 of the notice, the informationIncluded therein, and classes of
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56 successors in interest or assignees who may be required to file
57 the notice. The department also may establish certain classes
58 of activities or wastes for which the reporting thresholds of
59 five gallons of an acutely hazardous waste and fifty-five
30 gallons of other hazardous waste are increased or decreased
61 erne to the relative threat to public health, safety, welfare and
62 the environment posed by improper management or disposal
63 of such wastes.
64 Within one hundred and eighty days after the department
85 promulgates regulations Implementing the requirements of
66 this section, all persons to whom the notice requirement applies
67 shall file the required notification. The departmentmay grant
68 an extension of up to ninety days to any person who
69 demonstrates that he has made a good faith effort to comply
70 within the initial compliance period. The department may
71 grant an exemption or variance from any or all of the re-
72 quirements of this section if it finds such exemption or
73 variance to be consistent with the protection of public health,
74 safety, welfare and the environment and justified by a com-
75 pelllng reason.
76 No person shall be excused from notifying under this sec-
77 tion on the ground that such disclosure may tend to incriminate
78 him, but no individual shall be subjected to any criminal pro-
79 secution, criminalpenalty or criminal forfeiture, except a pro-
80 secution for giving an incomplete or false statement under this
81 section, or for destruction of records under this section, for
82 or on account of any transaction, matter or thing concerning
83 which he provides notice under this section.
84 Notifications which were submitted to the Environmental
85 Protection Agency pursuant to 42 U.S.C. 9603(c) prior to the
86 enactment of this section shall satisfy the requirements of this
87 section to the extent that such notices disclose all of the infor-
-88 mation required by this section.
89 The notification requirement of this section shall not apply
90 to ordinary household waste disposal, including the disposal
91 of waste oil in quantities of less than fifty-five gallons peryear.
92 Beginning with the date of enactment of this section, and for
93 thirty years thereafter, or at any earlier time if an exemption
94 or variance is granted by the Commissioner, It shall be
95 unlawful for any person to knowingly destroy, mutilate, erase,
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dispose of, conceal or otherwise render unavailable,
unreadable or false any records relating to the location, trans-
portation, identity, characteristics, quantity, origin, or con-
dition of hazardous waste or hazardous materials disposed of
prior to the enactment of this section.
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Within one year after the deadline for persons to provide

notice under this section, the department shall compile the
results of the notifications in a report which shall contain, at
a minimum:
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(a) the name and address of each person notifying and the

type of activity that they are or were engaged in;
105
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(b) the amount and type of hazardous waste handledby each
notiflerand the means of disposal utilized, including the name
of any transporter or disposal facility and the ultimate loca-
tion of disposal, unless an aspect of this information is deemed
a trade secret pursuant to section twelve, in which case, the
omission of such information should be noted; and
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(c) the amount and type of wastes reported to be located at
each site.
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Such report shall be a public record and shall be distributed
to the chief executive officer of every city and town in the com-
monwealth. The department shall update the report as need-
ed, and at least annually for two subsequent years.
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The results of the notifications required by this section shall
be utilized by the department to assist in locating and assess-
ing releases and threats of hazardous materials in the com-
monwealth. In addition, the department shall undertake a pro-
gram to detectundiscovered locations of past hazardous waste
disposal through sampling of soil, air or water in carefully
targeted areas, through the encouragement ofanonymous tips
as to past waste disposal practices, and such other techniques
as the department deems appropriate. All workby the depart-
ment to compile and utilize the information in the notices, as
well as other work to detect undiscovered sites of past hazar-
dous waste disposal, shall qualify as “projects to assess"
releases and threats of releases of hazardous materials, such
that monies may be expended as provided by section six ol
chapter seven of the acts of nineteen-hundredand eighty-three,
and fees on the transportation of hazardous waste may be
assessed to recover the costs, as provided by section seven of
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136
Any ten persons domiciled within the commonwealth, or any

political subdivision, may commence an action in the superior
court department of the trial court to compel any person to
whom the requirements of this section apply to file a compiete
notice as required by this section. Plaintiffs who substantial-
ly contribute to the goals of this section shall be awarded
reasonable costs and attorney’s fees.
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Section 78. Any person who knows or should know of his
obligation to notify the department under sections 7 or 7A of
this chapter and who fails to provide the required notice,
falsifies such notice, or destroys evidence as nrohibited by sec-
tion 7A of this chapter, shall not be entitled to any limitation
of liability or defenses set out in paragraph (b). (c) or (d) of sec-
tion five Furthermore, if such person is found liable under said
section five in an action brought by the commonwealth,
punitive damages shall be assessed against such person as
follows. The court shall compute the defendant’s liability to
the department for costs of assessing, containing or remov-
ing hazardous materials, and the court shall require the defen-
dant to pay damages equal to three times this amount.
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Section 6. If any provision of this act, or the application of
any provision of this act, to any person or circumstances, is
held invalid, the application of suchprovision to otherpersons
or circumstances and the remainder of this act shall not be
affected thereby.
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