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By Mr. Cohen of Newton, petition of David B. Cohen, Nicholas
J. Costello and another for legislation to establish a department of
child care. Human Services and Elderly Affairs.

Commontoealtf) of iflaftSacfjuaettt
In the Year One Thousand Nine Hundred and Eighty-Eight.
J

An Act the

family policy act.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
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SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 188 the following new chapter:—
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CHAPTER 18C.
DEPARTMENT OF CHILD CARE.

Section 1. There shall be a department of child care, in this
chapter called the department, whose function it shall be to ensure
that high-quality, affordable child care is available to all children
and their families in the commonwealth who need it.
Section 2. Powers and Duties of the Department.
The department shall establish and administer a comprehensive
child care program which may include, but is not limited to the
following:
(a) provision of accessible child care services for
qualifying families;
(b) promulgation, administration and monitoring of approved
child care plans;
(c) administration of a program of matching grants for
qualifying projects;
(d) development and implementation of a capital improvements program;
(e) implementation of periodic statewide child care needs
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(f) establishment and administration of a system of area offices;
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(g) establishment and administration of a program of tuition
assistance for children of income eligible families;
(h) contracts for services with private child care providers, state
and local governmental agencies and other facilities meeting the
requirements of the office for children;
(i) collaboration and coordination with other departments of

the commonwealth involved in the provision of child care services;
(j) provision of general information and technical assistance to
groups of parents, providers and potential providers of child care
services, private employers and subdivisions or agencies of the
commonwealth, including information regarding potential
funding sources;
(k) prior approval of the distribution or expenditure of funds
for child care services by departments or agencies within the
executive office of human services, which approval shall be
required;
(1) approval of budget requests for child care services from
departments or agencies within an executive office, and such
approval, by agreement, may be required;
(m) development and implementation of a training program
for child care workers.
Section 3. Commissioner of Child Care.
The department shall be under the direction, supervision and
control of a commissioner of child care, in this chapter called the
commissioner, who shall be appointed by the governor for a term
coterminous with that of the governor. Said commissioner shall
be qualified by training and experience to perform the duties of
the office and shall at the time of appointment have received a
degree beyond the level of the baccalaureate in the field of early
childred education, government, psychology, public administration, public policy, social work or a field substantially related to
one or more of the foregoing or said commissioner shall have had
experience in one or more of said fields for a period of years
equivalent to the number of years required to obtain such other
degree beyond that of baccalaureate required herein, and in
addition thereto said commissioner at the time of appointment,
shall have:
had at least one year of experience as a teacher, teacher’s
assistant or other comparable position in a child care facility;
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had at least seven years of responsible administrative
experience in a field related to child care; and
gained familiarity with the structure and functioning of state
government.
The position of commissioner shall be classified in accordance
with section forty-five of chapter thirty and the salary shall be

determined in accordance with section forty-six Cof said chapter
thirty and said commissioner shall devote full time to the duties
of the office. The commissioner shall be the executive and
administrative head of the department. Chapter thirty-one and
section nine A of chapter thirty shall not apply to said position.
73
Section 4. Powers and Duties of the Commissioner.
74

The commissioner shall:

(a) annually report to the general court on all services and set
75
76 forth all relevant data with respect to clients, programs and costs;
77
(b) approve child care plans submitted to the department in
78 compliance with subsection (c) of section one of chapter one
79 hundred and eighteen F;
(c) be authorized to enter into contracts with licensed
80
81 providers, business corporations and other persons to carry out
82 the provisions of this chapter and chapter one hundred and
83 eighteen F;
(d) be authorized to apply for and accept on behalf of the
84
85 commonwealth federal, local or private grants, bequests, gifts or
86 contributions;
(e) subject to the provisions of chapter thirty A shall
87
88 promulgate such rules and regulations as are deemed necessary
89 to carry out provisions of this chapter and may amend or repeal
90 the same;
91
(f) include in the budget estimates of the department funds for
92 the development and implementation of all programs adminis93 tered under the provisions of this chapter.
94
Section 5. Assistant Commissioner of Child Care.
95
Section 9. The commissioner may appoint and remove such
96 assistant commissioners as the commissioner shall from time to
97 time determine, not to exceed four in number, who shall be
98 assigned to areas of responsibility to be specified by the
99 commissioner. Each assistant commissioner shall be qualified by
100 training and experience to perform the duties of the office and
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shall at the time of appointment have received a degree beyond
the level of baccalaureate in the field of early childhood education,

government, psychology, public administration, public policy,
social work or a field substantially related to one or more of the
foregoing or said commissioner shall have had experience in one
or more of said fields for a period of years equivalent to the
number of years required to obtain such degree, and, in addition
thereto, each assistant commissioner at the time of appointment
shall have had at least one year of experience as a teacher, teacher’s
assistant or other comparable position in a child care facility and
at least five years of professional experience as an administrator
in a field related to child care.
The position of assistant commissioner shall be classified in
accordance with section forty-five of chapter thirty and the salary
shall be determined in accordance with section forty-six C of said
chapter thirty, and such assistant commissioners shall devote full
time to the duties of the office. Persons appointed to such
positions shall serve at the pleasure of the commissioner. Chapter
thirty-one and section nine A of Chapter thirty shall not apply
to said position.
Section 6. All executive offices shall upon request and within
a reasonable period of time, provide to the department the
information it requires to perform the functions set forth in
sections two, three and four.
Section 7. Comprehensive Plan.
On or before January first, nineteen hundred and eighty-eight
and every year thereafter the department shall file with the clerk
of the house ofrepresentatives and the clerk of the senate a report
on the present and projected child care needs in the commonwealth, the method or methods proposed by the department to
meet those needs and the costs associated with such methods. The
department may contract with other departments, commissions
or agencies of the commonwealth or any of its subdivisions to
prepare any portion of the report.
The report shall include the following:
(a) the total number of children in the commonwealth requiring
child care and the nature and extent of the services needed;
(b) the total number of children receiving child care services
in the commonwealth;
(c) the geographic distribution of the children described by
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141 subsections (a) and (b) according to the departmental regions
142 established in section eight of this act;
(d) the age distribution of the children described in subsections
143
144 (a) and (b);
145
(e) a description of the programs presently being administered
146 by the department;
(f) a description of the measures to be taken to address unmet
147
148 child care need;
049
(g) an estimate of the cost of all current and proposed
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programs;
(h) a plan for upgrading the salares of child care workers to
at least equal to the lowest entry grade level for comparable
employment on the general salary schedule of the commonwealth;
and
(i) a capital improvements plan.
Section 8. Area Offices.
The department shall establish a system of area offices and shall
divide the commonwealth into regions and areas consistent with
those established by the secretary of human services as provided
in section sixteen of chapter six A and shall establish an area office
in each region so defined, not to exceed twelve such offices.
Each area office shall have the following powers and duties in
their respective areas:
(a) to provide a resource and referral service regarding child
care services in the region;
(b) to conduct a yearly needs assessment at the direction of the
commissioner;
(c) to approve and monitor child care plans as described in
subsection (c) of section one of chapter one hundred and eighteen
F, at the direction of the commissioner;
(d) to offer technical assistance on a fee for service basis or
otherwise to employers on meeting the child care needs of their
employees;
(e) to administer the contracted day care program in that area;
and
(f) to develop and implement other programs and services as
may be necessary to carry out the function of the department as
described in section one.
Section 9. Area Directors.
The commissioner, with the advice of the area board, shall

6
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181 appoint, in each area, an area director, and, subject to
182 appropriation, such other employees as the commissioner may
183 deem necessary.
184
Each area director shall be qualified by training and experience
185 to perform the duties of the office and shall at the time of
186 appointment have received a degree beyond the level of
187 baccalaureate in the field of early childhood education,
188 government, psychology, public administration, public policy,
189 social work or a field substantially related to one or more of the
190 foregoing or each area director shall have had experience in one
191 or more of said fields for a period of years equivalent to the
192 number of years required to obtain such other degree beyond the

193 level of baccalaureate required herein and, in addition thereto
194 each area director, at the time of appointment, shall have had at
195 least one year of experience as a teacher, teacher’s assistant or
196 other comparable position in a child care facility and substantial
197 professional administrative experience in a field related to child
198 care. Each area director shall have either worked or lived in the
199 area for which they will be responsible or demonstrate familiarity
200 with that area.
201
The area director shall be placed in grade twenty-nine of the
202 classification and pay schedule of the commonwealth, and shall
203 devote full time to the duties of the office. The area director shall
204 perform such duties as are described in this chapter, chapter one
205 hundred and eighteen F and such other duties may be assigned
206 by the commissioner.
207
The area director shall, in consultation with the area board,
208 prepare and submit to the commissioner an annual plan for the
209 implementation of the statewide comprehensive child care
210 program in its area together with a budget therefor. The
211 commissioner shall make such revisions as necessary and shall
212 include said area budgets as part of the departmental budget
213 requests submitted annually subject to sections twenty-seven and r 4
214 twenty-eight of chapter twenty-nine. A copy of the area budget
215 as included with said departmental requests shall be forwarded
216 by the commissioner to the area director for the information of
217 the area board.
The area director, subject to the overall supervision of the
218
219 commissioner, shall supervise all employees within said area and
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shall be responsible for the administration of the area budget and
the implementation of the area plan.
Section 10. Area Child Care Boards.
In each area established under section eight there shall be a child
care area board, hereinafter called the area board, which shall be
an agency of the commonwealth and shall serve in the department.
The area board shall consist of twenty-one members; who shall
be appointed by the commissioner for terms of three years. Twothirds of the members shall live within the area for which they
are appointed, and the remaining members shall either live or
work in said area. At least six members of the board shall be
parents of children receiving child care services provided by the
department. At least five members of the board shall be selected
from private child care providers within the area. At least two
members of said board at the time of their appointment shall be
members of the councils for children established under section
seven of chapter twenty-eight A. At least two members of the
board shall be representatives of area employers.
The membership of the board shall be representative of the
racial, ethnic and socioeconomic composition of the area. The
commissioner shall seek to provide proper geographical
representation in the membership of the board. Two-thirds of such
members shall be persons other than employees of the
commonwealth or its political subdivisions. No member shall be
an employee of the department.
Upon the expiration of the term of any member of the area
board, the member’s successor shall be appointed, in like manner,
for a term of three years. In the event of a vacancy, the
commissioner may, in like manner, appoint a member who shall
serve for the remainder of the unexpired term. Members of the
board shall serve without compensation and shall be sworn to the
faithful performance of their duties. The area board shall suggest
for consideration by the commissioner one or more names for each
such expiring term or vacancy. No member shall be appointed
for more than two consecutive three-year terms.
In appointing the original members of a child care area board,
pursuant to the provisions of this section, the commissioner shall
appoint seven members for terms of one year, seven for terms of
two years and seven for terms of three years, as the commissioner
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may designate. Upon the completion of the term of any such
member, their successor shall be appointed for the term and in
the manner set forth in this section.
Section 11. Area Board; Powers and Duties.
The area board shall have the following duties and powers:
(a) to act as the representative of the citizens of the area;
(b) to advise regarding local needs and resources in the
development of comprehensive child care services;
(c) to advise in the recruitment and selection of the area director
to be appointed by the commissioner, provided that the
commissioner may designate a person to act as area director in
any case in which such office shall be vacant;
(d) to review and approve the annual area plan and to make
recommendations concerning the annual budget for the
comprehensive child care services of the area;
(e) to review arrangements and contracts for programs and
services which are a part of the program of the area;
(f) to consult with the commissioner in personnel recruitment
and appointment policies, in the establishment of program

278 priorities for the area, and in policies regarding relationships with
279 other agencies and organizations;
280
(g) to receive funds under contracts or other agreements from
281 community sources, including municipalities, as authorized for
282 the rendering of services in collaboration with such municipal or
283 other community or private agencies providing cooperative or
284 complementary services;
285
(h) to discuss any matters concerning the area program;
286
(i) to hold regular meetings, the area director shall be notified
287 of and may participate in all meetings but shall not vote;
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(j) to select from their members annually a president and such
other officers as they may deem appropriate. The area board shall
adopt rules for their proper organization and for procedures at
meetings. Such rules and subsequent amendments thereto shall
be submitted to the commissioner for approval.
Section 12. Statewide Advisory Council.
There shall be a statewise advisory council which shall consist
of one member from each area board, elected by the members
thereof to serve for a term of one year. Said council shall advise
the commissioner in matters of statewide interest relating to the
delivery of child care services.

19881

HOUSE

-

9

No. 2880

SECTION 2. The General Laws are hereby amended by
1
after chapter 118 E the following new chapter:
inserting
2
—

CHAPTER 118F.
SECTION 1. DEFINITIONS.

3
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33
34

The following words and phrases as used in this chapter, shall,
unless the context otherwise requires, have the following
meanings:
(a) “accessible child care services” shall mean child care services
which are provided at a site which is reasonably proximate to
either the home or place of work or study of the parent of a

qualifying family, taking into consideration the length of
commuting time to and from and site, the availability of public
or private transportation and any special circumstances of the
qualifying family;
(b) “affordable child care services” shall mean, with respect to
income eligible families, the provision of services at a cost not to
exceed ten percent of a family’s income or such other amount as
the department by regulation shall determine;
(c) “approved child care plan” shall mean a plan promulgated
pursuant to section four and approved by the department which
shall include an assessment of the child care requirements of all
employees, a method of disseminating child care information to
employees and a plan for furnishing affordable child care services
for those employees who may require them. Such a plan may
include, but is not limited to, the following:
a dependent care assistance plan;
a child care allowance paid in whole or in part by the
employer for qualifying families whose child care costs exceed ten
percent of the family’s total income;
assistance to employees in obtaining any state subsidies for
which they may be eligible;
a child care center operated by the employer or in
consortium with other area employers;
purchase of slots in an already existing child care center;

35 or
36
a proposal for the utilization of state funds pursuant to
37 section four and section six.
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38
(d) “child care services” shall mean services performed by per-39 sons licensed pursuant to section ten of chapter twenty-eight A;
40
(e) “department” shall mean the department of child care as
41 established by chapter eighteen C;
(f) “full cost of child care” shall mean all costs reasonably
42
43 incurred in the provision of child care services including, but not
44 limited to; rent, utilities, wages and benefits for child care
45 employees, liability insurance premiums, debt service, transpor46 tation, maintenance and costs associated with the administration
47 of state contracts;
48
(g) “income eligible family” shall mean any qualifying family
49 whose income does not exceed one hundred and fifteen percent
50 of the state median income as defined by the department of social
51 services;
(h) “provider” shall mean a provider licensed in accordance
52
53 with provisions of section ten of chapter twenty-eight A;
(i) “qualifying family” shall mean any family with one or more
54
children
55
under the age of thirteen, or sixteen in the case of a child
56 or family with special needs, in which both parents are gainfully
57 employed or which is headed by a single parent or for which the
58 availability of child care services is necessary for securing or
59 maintaining gainful employment or training therefor on the part
60 of a parent or is necessary for the protection of any such child
61 or children.
Section 2. The department shall assure that every child of a
62
63 qualifying family receives affordable, accessible child care.
64
Section 3. The department may enter into contracts with
65 licensed child care providers to furnish child care services to
66 persons designated by the department. The department shall
67 designate children of income eligible families.
68
The rate at which the department or any other agency of the
69 commonwealth reimburses providers shall be set by the rate
70 setting commission and shall be based upon the full cost of child
The
71 care incurred by the provider furnishing such services.
71
lesser
in
rate,
a
with
72 department may reimburse providers
to
be
on
based
income,
73 accordance with a sliding fee scale
is
74 determined by the department, for families whose income
o
percent
75 between seventy percent and one hundred and fifteen
of social
76 the state median income as determined by the department

£
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77 services, provided that such families shall reimburse providers for

78 the difference between said lesser rate and the full cost of child
79 care. Neither the rates established in such contracts nor the
80 regulations of the department or the ratesetting commission shall
81 place any restriction upon rates which providers may charge to
82 non-contract clients.
83
Section 4. Any person doing business in the commonwealth
84 shall be eligible for a grant from the department of up to fifty
85 percent of the cost of the development and implementation of an
86 approved child care plan. The department may require the
87 submission of such a plan from any person employing more than
88 two hundred and fifty persons in the commonwealth if the
89 commissioner determines that such action is necessary in order
90 to carry out the provisions of section two.
91
The department may prepare such a plan for any person who
92 fails to exercise good faith in developing a plan after notification
93 by the department. Subject to appropriation, grants shall be
94 awarded to persons submitting approved child care plans on the
95 basis of the need of the persons to be served, the number of persons
96 to be served, the feasibility of implementing the plan, the cost of
97 implementation, the likelihood that the plan may serve as a model
98 for other employers and such other relevant criteria as the
99 department by regulation shall provide.
100
Each plan must be reviewed and approved by the area office
101 responsible for the area in which the employer is principally
102 located. The employer may enter into a contract for the services
103 or technical assistance of the area office, on a fee for service basis
104 to be determined by the department, in developing said plan.
105
Section 5. The department may contract with municipalities or
106 agencies thereof or regional authorities to provide child care
107 service in communities in which services provided under sections
108 three and four have not met the child care needs identified in the
109 comprehensive plan.

I!11l0
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Section 6. Capital Improvements Program.
The commonwealth, acting by and through the department,
may to the extent of appropriations provided for such purposes,
enter into contracts with other agencies of the commonwealth,
municipalities or agencies thereof, persons doing business in the
commonwealth, or licensed child care providers for the
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116 acquisition, construction, reconstruction or repair, of any land,
117 building or part thereof as a facility for the provision of child care
118 services to qualifying families.
119
Each contract shall provide that ownership and possession of
120 the premises shall revert to the commonwealth if the premises are
121 not used for the provision of child care services or if, at any time,
122 the premises shall fail to conform to the requirements of the office
123 for children. Each contract shall further specifiy the number of
124 children of income eligible families to be served.
125
Any loan made pursuant to this section shall be secured by a
126 lien on subject premises satisfactory to the department. Such loans
127 shall be subject to such terms and conditions as the department
128 may prescribe, including but not limited to, such interest rates as
129 may be set by the department.
The commonwealth acting by and through the department may
130
131 charge such rent upon leased premises as it deems appropriate.
Payments under this section shall be made into the general fund,
132
133 provided however that such proceeds shall, subject to
134 appropriation, be used for the purposes of this section.
135
No contract shall be entered into until the department has
136 determined that an unmet child care needs exists in the vicinity
137 of the proposed facility; thatthe proposed facility will significantly
138 reduce the unmet need; that proceeding under this section is the
139 most cost effective means of reducing the unmet need; that the
140 provider furnishing services has demonstrated the ability to
141 provide child care services in a satisfactory manner and that any
142 party with whom the department contracts is financially capable
143 of fulfilling its obligations under the contract.
Any contract involving the construction, reconstruction or
144
145 repair of any facility shall be approved as to form by the division
146 of capital planning and operations and shall provide that
147 compliance with the contract shall be monitored by the division
148 of capital planning and operations and that no disbursement of
149 funds shall be made without the approval of the division of capita
150 planning and operations and the department.
I
SECTION 3. The General Laws are hereby amended by
2 inserting after chapter 15ID the following new chapter:—
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CHAPTER 151E.
TEMPORARY DISABILITY INSURANCE.

5
Section 1. Definitions.
The following words and phrases as used in this chapter shall,
6
7 unless the context requires otherwise, have the following
8 meanings:
9
(a) “Benefit year” with respect to any individual means the oneyear period beginning with the first day of the first week of
11 disability with respect to which the individual first files a valid
12 claim for temporary disability benefits. A subsequent benefit year
13 is the one-year period following a preceding benefit year,
14 beginning either (A) with the first day of the first week of disability
15 with respect to which the individual files a subsequent claim for
16 temporary disability benefits, or (B) with the first work-day
17 following the expiration of the preceding benefit year if a disability
18 for which temporary disability benefits are payable during the last
19 week of the preceding benefit year continues and the individual
20 is eligible for further benefit payments.
21
(b) “Contributions” means the amount of money authorized by
22 this chapter to be withheld from employees’ wages for the payment
23 of temporary disability benefits.
24
(c) “Department” shall mean the department of labor and
25 industries.
26
(d) “Commissioner” shall mean the commissioner of labor and
27 industries.
28
(e) “Disability” means total inability of an employee to perform
29 the duties of his employment caused by sickness, pregnancy,
30 termination of pregnancy, or accident other than a work injury
31 as defined in section twenty-seven of chapter one hundred and
32 fifty-two.
33
(f) “Employer” means any individual or type of organization,
any of its political subdivisions, any
€ including the commonwealth,

>0

JJ

36
37

38
39
40
41

instrumentality of the commonwealth or its political subdivisions,
any partnership, association, trust, estate, joint stock company,
insurance company, or corporation, whether domestic or foreign,
or receiver or trustee in bankruptcy or the legal representative of
a deceased person, who has one or more individuals in their
employment during any day or any portion of a day.
(g) “Employment” and “employed” means service, including
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42
43
44
45

service in interstate commerce, performed for wages under any
contract of hire, written or oral, express or implied, with an
employer, except as otherwise provided in sections two through

46

(h) “Wages” means all remuneration for services from whatever

seven.

47 source, including commissions and bonuses, and the cash value

48 of all remuneration in any medium other than cash but not
49 including tips or gratuities paid directly to any individual by a
50 customer of his employer and not accounted for by the individual
51 to his employer.
52
Wages do not include the amount of payment specified in
53 section fourteen of chapter one hundred and fifty-one A.
(i) “Weekly benefit amount” means the amount payable under
54
55 this chapter for a period of continuous disability throughout a
56 calendar week. If the period of disability or the initial or terminal
57 portion thereof is shorter than a calendar week, the benefit
58 amount payable for the portion shall be the weekly benefit amount
59 multiplied by a factor consisting of a quotient having the number
60 of work-days lost during the portion of the week for the
61 enumerator and the number of regular work-days of the employee
62 during a calendar week for the denominator.
63
(j) “Board of review”, the board ofreview established by section
64 nine N (b) of chapter twenty-three.
Section 2. Service Deemed “Employment”; Exceptions.
65
Service performed by an individual, except in such cases as the
66
67 context of this chapter otherwise requires, shall be deemed to be
68 employment subject to this chapter irrespective of whether the
69 common-law relationship of master and servant exists, unless and
70 until it is shown to the satisfaction of the director that—
(a) such individual has been and will continue to be free from
71
72 control and direction in connection with the performance of such
73 services, both under his contract for the performance of service
74 and in fact; and
(b) such service is performed either outside the usual course o(
75
76 the business for which the service is performed or is performed
77 outside of all the places of business of the enterprise for which
78 the service is performed; and
79
(c) such individual is customarily engaged in an independently
same
80 established trade, occupation, profession or business of the
81 nature of that involved in the service performed.
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82
Section 3. “Employment” as Including Entire Service
83 Performed within or both within and without Commonwealth.
The term “employment”, except in such cases as the context
84
85 of this chapter otherwise requires, shall include an individual’s
86 entire service, performed within, or both within and without the
87 commonwealth, if(a) the service is localized in the commonwealth. Service shall
be deemed to be localized within the commonwealth if the service
is performed entirely within the commonwealth, or the service is
performed both within and without the commonwealth but the
service performed without the commonwealth is incidental to the
individual’s service within the commonwealth; for example, is
94 temporary or transitory in nature, or consists of isolated
95 transactions.
96
(b) the service is not localized in any state, but some part of
the
service is performed in the commonwealth and (1) the
97
98 individual’s base of operations is in the commonwealth or, if there
99 is no base of operations, then the place from which such service
100 is directed or controlled, is within the commonwealth, or (2) the
101 individual’s base of operations or place from which such service
102 is directed or controlled is not in any state in which some part
103 of the service is performed, but the individual’s residence is in the
104 commonwealth.
Section 4. Service Not Included in Term “Employment”.
105
The term “employment” shall not include:
106
(a) Service in agricultural labor except service in the employ
107
108 of a farm employing unit in agricultural labor as defined in section
109 3306(c)(1) of the Federal Unemployment Tax Act;
(b) Domestic service in a private home, local college club, or
110
111 local chapter of a college fraternity or sorority, except service in
112 the employ of a domestic employing unit in a private home, local

88
89
90
91
92
93

113 college club or local chapter of a college fraternity or sorority;
(c) Service performed by an individual in the employ of his son,
114
Kl5 daughter or spouse, and service performed by a child under the
116 age of eighteen in the employ of his father or mother;
117 (d) Except for service in the employ of the commonwealth or
118 any of its political subdivisions, service in the employ of any other
119 state or political subdivision thereof, or any instrumentality, or
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any instrumentality of any one or more of the foregoing which
is wholly owned by one or more states or political subdivisions;
and any service performed in the employ of any instrumentality
of one or more states or political subdivision to the extent that
the instrumentality is, with respect to such service, immune under
the constitution of the United States from the tax imposed by
section 3301 of said Internal Revenue Code, or any acts in addition
thereto and amendments thereof;
(e) Service not in the course of the employer’s trade or business
performed in any calendar quarter by an employee, unless the cash
remuneration paid for such service is fifty dollars or more and
such service is performed by an individual who is regularly
employed by such employer to perform such service. For the
purpose of this subsection, an individual shall be deemed to be
regularly employed by an employer during a calendar quarter only
if (A) on each of some twenty-four days during such quarter such
individual performs for such employer for some portion of the
137 day service not in the course of the employer’s trade or business;
138 or (B) such individual was regularly employed, as determined
139 under clause (A), by such employer in the performance of such
140 service during the preceding calendar quarter;
141
(f) Service performed in any calendar quarter in the employ of
142 any organization exempt from income tax under section 501 (a)
143 ofthe Federal Internal Revenue Code, other than an organization
144 described in section 401 (a) of said Code, or exempt from income
145 tax under section 521 of said Code, if the remuneration for such
146 service is less than fifty dollars;
147
(g) Service performed in the employ of a school, college, or
148 university, if such service is performed by a student who is enrolled
149 and is regularly attending classes at such school, college, or
150 university, or by the spouse of such a student, if such spouse is
151 advised, at the time such spouse commences to perform such
152 service, that the employment of such spouse to perform such
153 service is provided under a program to provide financial assistance
154 to such student by such school, college, or university, and such
155 employment will not be covered by any program of unemployis
156 ment insurance; or service performed by an individual who
157 enrolled at a nonprofit or public educational institution which
normally
158 normally maintains a regular faculty and curriculum and
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159 has a regularly organized body of students in attendance at the

160 place where its educational activities are carried on as a student
161 in a full-time program, taken for credit at such institution, which
162 combines academic instruction with work experience, if such
163 service is an integral part of such program, and such institution
164 has so certified to the employer, except that this subsection shall
165 not apply to service performed in a program established for or
166 on behalf of an employer or group of employers.;
|67 (h) Service performed as a student nurse in the employ of a
168 hospital or a nurses’ training school by an individual who is
169 enrolled and is regularly attending classes in a nurses’ training
170 school chartered or approved pursuant to law; and service
171 performed as a intern in the employ of a hospital by an individual
172 who has completed a four years’ course in a medical school
173 chartered or approved pursuant to state law;
174
(i) Service performed in the employ of a foreign government,
175 including service as a consular or other officer or employee or a
176 nondiplomatic representative; or, service performed in the employ
177 of an instrumentality wholly owned by a foreign government;
178
(j) Service performed by an individual as an insurance agent
179 or as an insurance solicitor, if all such service is performed for
180 remuneration solely by way of commission and such service is
181 excluded from the term “employment” under the provisions of
182 section 3306 of the Federal Internal Revenue Code or any acts
183 in addition thereto and amendments thereof; provided, that
184 service performed by any agent selling or servicing policies of
185 industrial life insurance, as defined by section one of chapter one
186 hundred and seventy-five, and employed by any life insurance
187 company authorized to do business in this commonwealth,
188 whether his remuneration for such service is by way of commission
189 or otherwise, shall be deemed employment within the provisions
190 of this chapter;
(k) Service performed by an individual under the age of
eighteen in the delivery or distribution of newspapers or shopping
193 news, not including delivery or distribution to any point for
194 subsequent delivery or distribution;
195
(1) Services performed by an individual as a real estate broker
196 or salesman if he is licensed by the state as real estate broker or
197 salesman, and if he is remunerated solely by way of commission;
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provided, however, that the term “employment” shall include
service performed by a real estate broker or a salesman, if such
service is performed for a governmental employer as defined in
subsection (f) of section one;
(m) Services performed by an individual as a poll taker or
opinion taker, of the rate of such individual’s remuneration is
determined by a person other than the person supervising him and
if said individual is free to accept or decline any given assignment;
provided, however, that term “employment” shall include service
performed as a poll taker or opinion taker, if such service is
performed for a governmental employer as defined in subsection
(f) of section one;
(n) Service performed in the employ of a church or convention
or association of churches, or an organization which is operated
primarily for religious purposes and which is operated, supervised,
controlled, or principally supported by a church or convention
or association of churches;
(o) Service performed by a duly ordained, commissioned, or
licensed minister of a church in the exercise of his ministry or by
a member of a religious order in the exercise of duties required
by such order;
(p) Service performed in a facility conducted for the purpose
of carrying out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who because of the impaired physical or mental
capacity cannot be readily absorbed in the competitive labor
market by an individual receiving such rehabilitation or
remunerative work;
(q) Service performed as part of an unemployment work-relief
or work-training program assisted or financed in whole or in part
by any federal agency or an agency of a state or political
subdivision thereof, by an individual receiving such work relief!
or work training;
an
(r) Service performed in a custodial or penal institution by
inmate of said custodial or penal institution;
hospital,
(s) Service performed by a patient in the employ of a

235 whether public, nonprofit, or proprietary.
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236
Section 5. Certain Governmental Services Not Included in
237 Term “Employment.”
238
The term “employment” shall not include service performed by
an
individual in the employ of the commonwealth or any of its
239
240 instrumentalities or any political subdivison thereof or any of its
241 instrumentalities or any instrumentality of any of the foregoing
242 and one or more states or political subdivisions if such individual
243 performed such services as;
(1) an elected official; or
244
245
(2) a member of, a legislative body; or
246
(3) a member of the judiciary; or
(4) a member of the National Guard or Air National Guard;
247
248
249
250
251
252
253
254

255

or

(5) an employee serving on a temporary basis in case of fire,
storm, snow, earthquake, flood, or similar emergency; or

(6) an employee serving in a position which, under or pursuant
to the laws of the commonwealth, is appointed to either a
nontenured policymaker or advisor, or in a policymaking or
advisory position the performance of the duties of which
ordinarily does not require more than eight hours per week.
Section 6. Employing Units Subject to This Chapter.
Any employing unit, other than those described in section two
and section four shall be subject to the provisions of this chapter
who or which, or whose agent:
(a) Has employed in employment subject to this chapter on
some day in each of thirteen weeks in the year nineteen hundred
and fifty or in any subsequent year at least one individual. Such
employment shall constitute the employing unit thereof an
employer hereunder as of January the first of the year in which

256
257
258
259
260
261
262
263
264
265 such employment occurs.
The employment of one individual in employment subject to
266
267 this chapter on some day in each of thirteen weeks in the year
.268 nineteen hundred and seventy-one or in any subsequent year, or
1>69 the payment of wages in the amount of fifteen hundred dollars
270 or more in any calendar quarter in the year nineteen hundred and
271 seventy-one or in any subsequent year, shall constitute the
272 employing unit thereof an employer as of January the first of the
273 year in which the employment or payment of wages occurs; or,
(b) Is subject, or who during the preceding year was subject.
274
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section 3301 of chapter 23 of the Internal Revenue Code of
1954 or any acts in addition thereto and amendments thereof, and
who employs one or more individuals within the commonwealth
in employment subject to this chapter;
(c) Has elected to become fully subject to this chapter; or
(d) Has acquired the organization, trade or business, or

to

substantially all the assets thereof, of another employing unit
which at the time of such acquisition was an employer; or
(e) Has acquired a part of the organization, trade, or business
of another, which part, if a separate organization, trade or
business, would have been an employer; or
(f) Has acquired the organization, trade, or business, or
substantially all the assets thereof, of another employing unit, if
the employment record of such acquiring unit subsequent to such
acquisition, together with the employment record of the acquired
unit prior to such acquisition, both within the same year, would
be sufficient to constitute an employing unit an employer subject
to this chapter; or
(g) Has taken under designation of a court temporary or
permanent control or custody of the organization, trade or
business, or substantially all the assets, of an employer subject to
this chapter and employs one or more individuals whose wages
are paid from or are chargeable upon the assets or estate of said

296
297
298 employer; or
299
(h) Has taken under an assignment or agreement of parties
300 temporary or permanent control or custody of the organization,
301 trade or business, or substantially all the assets, of an employer
302 subject to this chapter and employs one or more individuals whose
303 wages are paid from or are chargeable upon the assets or estate
304 or said employer.
305
Section 7. Employees in Several Places Treated as Employed
306 by Single Unit.
307
All individuals employed by an employing unit in all of his or

308
309
310
311
312
313

its several places of employment maintained within the
commonwealth shall be treated as employed by a single employing
unit for the purposes of this chapter.
Sections. Application to Cease to Be Subject to Chapter.
No employer shall cease to be subject to this chapter except
upon a finding by the director, after having made such

Il
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314 investigation as he may deem necessary, that such employer had
315 not on any day after the first day of the then last completed
316 calendar year employed one or more individuals in employment
317 subject to this chapter, whereupon such employer shall cease to
318 be subject hereto as of January first of the year in which such
319 finding was made.
Section 9. Establishment of temporary disability benefits.
320
(a) Any individual in current employment who suffers
321
|322 disability resulting from accident, sickness, pregnancy, or
323 termination of pregnancy, except accident or disease connected
324 with or resulting from employment as defined in section twenty325 seven of chapter one hundred and fifty-two or any other applicable
326 workers’compensation law, shall be entitled to receive temporary
327 disability benefits in the amount and manner provided in this
328 chapter.
(b) It is the policy of this chapter that the computation and
329
330 distribution of benefit payments shall correspond to the greatest
331 extent feasible, to the employee’s wage loss due to his disability;
332 that an employee shall not be entitled to temporary disability
333 benefits for periods of disability during which he would not have
334 earned wages from employment according to the schedule of
335 operations of his employer, and that an employee is entitled to
336 benefits only for periods of disability during which, but for the
337 disability, he would have earned wages from employment.
338
Section 10. Weekly benefit amount.
339
Benefits shall be computed as weekly amounts in the manner
340 provided in this section:
341
(1) If the average weekly wage of the employee is less than $26,
342 the weekly benefit amount shall be equal to the average weekly
343 wage but not more than $l4.
344
If the average weekly wage of the employee is $26 or more the
345 weekly benefit amount shall be fifty-five per cent of the average
#6 weekly wage rounded off, if not a multiple of $l, to the next higher
747 multiple of $l.
348
(2) If the average weekly earnings of the employee exceed an
349 amount equal to one fifty-second of the product obtained by
350 multiplying the amount of the average annual wage of the
351 commonwealth as determined pursuant to section twenty-nine of
352 chapter one hundred and fifty-one A by the factor 1.21, such
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excess shall not be included in the computation of the weekly

benefit amount.
(3) Notwithstanding any provision in paragraphs (1) and (2)
to the contrary, the weekly benefit amount shall not exceed the
maximum weekly benefit specified in section thirty-four and
section thirty-four a of chapter one hundred and fifty-two.
Section 11. Duration of Benefit Payments.
Temporary disability benefits shall be payable for any period
of disability following the expiration of the waiting period
362 required in section twelve. The duration of benefit payments shall
363 not exceed twenty-six weeks for any period of disability or during
364 any benefit year.
In the case of a leave taken due to pregnancy, the minimum
365
366 duration of benefit payments shall be eight weeks, unless an
367 employee chooses to resume employment in less than eight weeks.
Section 12. Waiting period.
368
No temporary disability benefits shall be payable during the
369
370 first seven consecutive days of any period of disability.
371 Consecutive periods of disability due to the same or related cause
372 and not separated by an interval of more than two weeks shall
373 be considered as a single period of disability.
374
Section 13. Eligibility for benefits.
An individual is eligible to receive temporary disability benefits
375
376 if he has been in employment for at least fourteen weeks during
377 each of which he has received remuneration in any form for twenty
378 or more hours and earned wages of at least $4OO, during the four
379 completed calendar quarters immediately preceding the first day
380 of disability.
381
Section 14. Care by physician or equivalent required.
An individual shall be ineligible to receive temporary disability
382
383 benefits with respect to any period during which he is not under
384 the care of a person duly licensed to practice medicine, surgery,
385 dentistry, chiropractic, osteopathy, or naturopathy, who shall
386 certify, in the form and manner specified by regulation of the
387 director, the disability of the claimant, the probable duration
as
388 thereof, and such other medical facts within his knowledge

389 required by regulation.
to
This section shall not apply to an individual who, pursuant
390
depends for healing
391 the teachings, faith, or belief of any group,
that
case the disability,
In
392 upon prayer or other spiritual means.
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393 the probable duration thereof, and any other pertinent facts
394 required to be certified by regulation of the director shall be
395 certified, in the form and manner specified by the regulation, by
396 a duly authorized or accredited practitioner of such group.
The proof of disability duly certified by a person licensed to
397
398 practice medicine, surgery, dentistry, chiropractic, osteopathy, or
399 naturopathy, or an authorized or accredited practitioner of any
400 group which depends for healing upon prayer or other spiritual
401 means shall be submitted by such certifying person to the disabled
402 employee within seven working days after the date on which the
403 employee was examined and found disabled. If the certifying
404 person fails to submit the required proof within seven working
405 days, the director, upon notification by the insurer, may levy a
406 penalty of $25 for each delinquent certification where the
407 certifying person fails to show good cause for his failure to file
408 on time.
409
Section 15. Ineligibility in certain cases.
410
An individual shall not be eligible to receive temporary
411 disability benefits:
412
(a) For any period of disability during which the individual
413 would be disqualified from receiving benefits under the Hawaii
414 employment security law by reason of unemployment due to a
415 stoppage of work existing because of a labor dispute for the
416 duration of such disqualification.
417
(b) If the director finds that the individual has knowingly made
418 a false statement or representation of a fact or knowingly failed
419 to disclose a material fact in order to obtain benefits under this
420 chapter to which the individual is not otherwise entitled. The
421 ineligibility shall be for a period determined by the director, but
422 shall not exceed the period of disability with respect to which the
423 false statement or representation was made or the nondisclosure
424 occurred.
425
(c) For any period of disability due to wilfully and intentionally
or to injury sustained in the commission of
specified
in chapters two hundred and sixtya criminal offense
hundred
and
seventy-four.
four through two
(d) For any day of disability during which the employee
performed work for remuneration or profit, except that, if an
employee returning to work suffers a relapse after performing
work for less than a full day, the employee shall be paid benefits

*.«6 self-inflicted injury
427
428
429
430
431
432
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or be given waiting period credit, provided the
employee’s wages
for the partial day’s work did not equal or exceed the prorated
disability benefits to which the employee is entitled. The
amount
of the benefit payable is derived by subtracting the gross
wages
received for performing less than a full day’s work, from the
prorated disability benefits to which the employee is entitled.
(e) Unless the claim for disability benefits is filed within
ninety
days after the commencement of the period of disability or as soon
thereafter as is reasonably possible.
Section 16. Duplication of benefits not permitted.
No temporary disability benefits shall be payable for any period
of disability for which the employee is entitled to receive:
(a) Weekly benefits under the Employment Security Law or
similar laws of this State or of any other state of the United States,
or under any temporary disability benefits law of any other state
or of the United States.
(b) Weekly disability insurance benefits under 42 U.S.C. A. sec.

423.

(c) Weekly benefits for total disability under the Workers’
Compensation Law of this State or any other state or of the United
States, except benefits for permanent partial or permanent total
disability previously incurred. If the claimant does not receive
benefits under such workers’ compensation law and his
entitlement to such benefits is seriously disputed, the employee,
if otherwise eligible, shall receive temporary disability benefits
under this chapter, but any insurer or employer or the special fund
for disability benefits providing such benefits shall be subrogated,
as hereinafter provided, to the employee’s right to benefits under
the workers’ compensation law for the period of disability for
which he received benefits under this chapter to the extent of the
benefits so received.
(d) Indemnity payments for wage loss under any applicable
employers’ liability law of this State, or of any other state or of
the United States. If an employee has received benefits under this,
chapter for a period of disability for which he is entitled to such
indemnity payments, any insurer or employer or the special fund
for disability benefits providing such benefits shall be subrogated
to the employee’s right to such indemnity payments in the amount
of the benefits paid under this chapter as hereinafter provided.

0
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17. No assignment of benefits; exemptions from

attachment, etc.
No assignment, pledge, or encumbrance of any right to benefits
which are or may become due or payable under this chapter shall
be valid; and such rights to benefits shall be exempt from levy,
execution, attachment, garnishment, or any other remedy
whatsoever provided for the collection of debt. No waiver of any
exemption provided for in this section shall be valid.
Section 18. Provision for payment of benefits.
(a) An employer or an association of employers shall secure
temporary disability benefits to their employees in one or more
of the following ways:
(1) By insuring and keeping insured the payment of temporary
disability benefits with any stock, mutual, reciprocal or other

insurer authorized to transact the business of disability insurance
in the State; or
(2) By depositing and maintaining with the state director of
finance, securities, or the bond of a surety company authorized
to transact business in the State, as are satisfactory to the director
securing the payment by the employer of temporary disability
benefits according to the terms of this chapter; or
(3) Upon furnishing satisfactory proof to the director of his or
its solvency and financial ability to pay the temporary disability
benefits herein provided, no insurance or security or surety bond
shall be required, and the employer shall make payments directly
to his employees, as they may become entitled to receive the same
under the terms and conditions of this chapter; or
(4) By a plan, entitling employees to cash benefits or wages
during a period of disability, in existence on the effective date of
this chapter.
(A) If the employees of an employer or any class or classes of
such employees are entitled to receive disability benefits under a
plan or agreement which remains in effect on January I, 1970,
the employer, subject to the requirements of this section, shall be
relieved of responsibility for making provision for benefit
payments required under this chapter until the earliest date,
determined by the director for the purposes of this chapter, upon
which the employer has the right to discontinue the plan or
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510 agreement or to discontinue his contributions toward the cost of
511 the temporary disability benefits. Any plan or agreement referred
512 to in this subparagraph may be extended, with or without
513 modification, by agreement or collective bargaining between the
514 employer or employers or an association of employers and an
515 association of employees; provided the benefits under the plan or
516 agreement, as extended or modified, are found by the director to
517 be at least as favorable as the disability benefits required by this
518 chapter.
(B) Any other plan or agreement in existence on January 1,
519
520 1970 which the employer may, by his sole act, terminate at any
521 time, or with respect to which he is not obligated to continue for
522 any period to make contributions, may be accepted by the director
523 as satisfying the obligation to provide for the payment of benefits
524 under this chapter if the plan or agreement provides benefits at
525 least as favorable as the disability benefits required by this chapter
526 and does not require contributions of any employee or of any class
527 or classes of employees in excess of the amount authorized in
528 section twenty except by agreement and provided the contribution
529 is reasonably related to the value of the benefits as determined
530 by the director. The director may require the employer to enter
531 into an agreement in writing with the director that until the
532 employer shall have filed written notice with the director of his
533 election to terminate such plan or agreement or to discontinue
534 making necessary contributions toward the cost of providing
535 benefits under the plan or agreement, he will continue to provide
or
536 for the payment of the disability benefits under the plan
to
this
subparain
537 agreement. Any plan or agreement referred
modification; provided
with
or
without
extended,
be
graph
may
-538
or modified,
539 the benefits under the plan or agreement, as extended
as the disability
540 are found by the director to be at least as favorable
or
541 benefits required by this chapter;
(5) By a new plan or agreement. On or after January 1, 1970
542
may be accepted by the
543 a new plan or agreement with an insurer
obligation to provide for the payment
544 director as satisfying the
if the plan or agreement provides
545 of benefits under this chapter
disability benefits required y
546 benefits at least as favorable as the
require contributions of any employee
547 this chapter and does not
of employees in excess of the amount
548 or of any class or classes
agreement and provided
sag authorized in section twenty except by
549
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contribution is reasonably related to the value of the benefits
551 as determined by the director. Any such plan or agreement shall
552 continue until written notice is filed with the director of intention
553 to terminate the plan or agreement, and any modification of the
554 plan or agreement shall be subject to the written approval of the
550 the

4

555 director.
556
(b) During any period in which any plan or agreement or
557 extension or modification thereof authorized under subsection
*558 (a)(4) or (5) provides for payments of benefits under this chapter,
559 the responsibility of the employer and the obligations and benefits
560 of the employees shall be as provided in the plan or agreement
561 or its extension or modification rather than as required under this
562 chapter; provided the employer or insurer has agreed in writing
563 with the director to pay the assessments imposed by section thirty564 eight.
565
(c) If any plan or agreement authorized under subsection (a)
566 or (5) covers less than all of the employees of a covered employer,
567 the requirements of this chapter shall apply with respect to his
568 remaining employees not covered under the plan or agreement.
569
(d) As used in subsection (a)(4) or (5), “benefits at least as
570 favorable as the disability benefits required by this chapter” means
571 the temporary disability benefits under any plan or agreement
572 whose component parts (waiting period for illness, waiting period
573 for accident, duration of benefits, and percentage of wage loss
574 replaced) add in total to cash benefits or wages which are
575 determined by the director to be at least as favorable as the
576 disability benefits required by this chapter. The insurance
577 commissioner shall establish a set of tables showing the relative
578 value of different types of cash benefits and wages to assist the
579 director in determining whether the cash benefits and wages under
580 a plan are at least as favorable as the temporary disability benefits
581 required by this chapter.

|)B2

(e) Any decision of the director rendered pursuant to this
583 section with respect to the amount of security required, refusing
584 to permit security to be given or refusing to accept a plan or
585 agreement as satisfying the obligation to provide for the payment
586 of benefits under this chapter shall be subject to review on appeal
587 in conformity with the provisions of this chapter.
(f) In order to provide the coverage required by this chapter
588
589 for employers otherwise unable to obtain or provide such
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590 coverage, the insurance commissioner may, after
consultation
591 with the insurers licensed to transact the business of disability
592 insurance in this State, approve a reasonable plan or plans for
593 the equitable apportionment among such insurers of employer
594 applicants for such insurance who are in good faith entitled to
595 but are unable to procure such insurance through ordinary
596 methods and, when such a plan has been approved, all such
597 insurers shall subscribe thereto and participate therein; provided,
598 however, that the commissioner shall not, for insurance issued or
599 in connection with any such plan or plans, require or allow the

600 use of premium rates which are either inadequate or excessive in
601 relation to the benefits to be provided. Any employer applying
602 for such insurance or any insured under such plan and any insurer
603 affected may appeal to the commissioner from any ruling or
604 decision of the manager or committee designated to operate such
605 plan. All orders of the commissioner in connection with any such
606 plan shall be subject to judicial review as provided in chapter
607 thirty-eight.
608
(g) All insurers shall in form prescribed by the director notify
609 employer applicants who are unable to procure the required
610 insurance through ordinary methods, the availability of the plan
611 described in (f) above.
612
Section 19. Notice of insurance.
If payment of disability benefits is provided for in whole or in
613
614 part by insurance pursuant to section eighteen a (1), (4) or (5) the
615 employer or insurer shall forthwith file with the director in form
616 prescribed by the director a notice of his insurance together with
of benefits provided by the policy. If an employer or
617
days after
618 insurer fails to file the notice of insurance within 30
more
619 purchase of insurance, the director may levy a penalty of not
cause
for
failure
good
notice,
unless
620 than $lO for each delinquent
A
621 to file can be shown by the employer or insurer.
rate of
contributions,
withhold
to
Authority
Section
20.
622
623 contribution, maximum weekly wage base.
Subject to the limitation set forth in subsection (b) an employer
624
each employee ol
625 may deduct and withhold contributions, from
of the weekly wages
626 one-half the cost but not more than .5 percent
the employer shall
and
627 earned by the employee in employment
cost of providing temporary
628 provide for the balance of the
over the amount ol
629 disability benefits under this chapter

a statement
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630 contributions of his employees. Unless a different rule is
631 prescribed by regulation of the director, the withholding period
632 shall be equal to the pay period of the respective employee.
Weekly wages for the purposes of this section shall not include
633
634 (1) wages earned by an employee in employment during any
635 payroll period unless, during the four completed calendar quarters
636 immediately preceding such payroll period, he has earned wages
637 of at least $4OO and has been in employment for at least fourteen
638 weeks during each of which he has received remuneration in any
639 form for twenty or more hours; and (2) remuneration in excess
640 of one fifty-second of the average annual wage in the State as
641 determined for the preceding year pursuant to section fourteen
642 of chapter one hundred and fifty-one A multiplied by the factor
643 1.21, which amount the director shall cause to be published
644 annually prior to the first day of January following the
645 determination.
646
The contributions of the employees deducted and withheld from
647 their wages by their employer shall be held in a separate fund or
648 be paid to insurance carriers as premiums, for the purpose of
649 providing benefits required by this chapter.
650
The director shall have authority to prescribe by regulation the
651 reports and information necessary to determine the cost of
652 providing temporary disability benefits under this chapter,
653 especially in the case of employers or employer associations
654 providing such benefits by means of self-insurance, and to
655 determine the procedures for the determination of such cost.
656
An employee from whose wages amounts greater than those
657 authorized by this chapter have been withheld by his employer
658 shall be entitled to a refund or credit of the excess as prescribed
659 by regulation of the director.
660
The contributions of employees deducted and withheld in
661 amounts greater than those authorized by this chapter, shall be
662 deposited in the special fund for disability benefits if such
j&3 employees are no longer with the employer and cannot be located.
664 A refund of the excess shall be paid from the special fund for
665 disability benefits to the employees when they are located or if
666 such employees remain unlocated for a period of two years from
667 the date of deposit, such monies shall become a part of the special

668 fund.
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669

If an employer fails to provide coverage for his employees after
670 deducting and withholding contributions from his employees as
671 prescribed by this chapter, he shall deposit such contributions in
672 the special disability fund.
673
Section 21. Payments of premium for ineligible employees not
674 permitted.
675
An insurer providing benefits for the employees of an employer
676 or an association of employers, shall not require the payment of
677 premiums from such employer or association of employers for
678 employees who do not meet the eligibility requirements of section
679 thirteen. However, in the case of employees who concurrently
680 work for more than one employer and are deemed eligible to
681 receive benefits by combining the wages earned and hours worked
682 of the two or more employments, the insurer shall require the
683 payment of premiums in accordance with section twenty. The
684 employers or association of employers shall ensure that eligible
685 employees with concurrent employments are provided the
686 required coverage.
Section 22. Payment of disability benefits.
687
Benefits provided under this chapter shall be paid periodically
688
689 and promptly and, except as to a contested period of disability,
690 without any decision by the director. The first payment of benefits
691 shall be paid within ten days, exclusive of Saturdays, Sundays and
692 holidays, after filing of required proof of claim. Thereafter,
693 benefits shall be due and payable every two weeks. The director
694 may determine that benefits may be paid monthly or semi-695 monthly if wages were so paid and may authorize deviation from
of
696 the foregoing requirements to facilitate prompt payment
697 benefits. If an employer or insurer fails to make the first payment
Sundays and
698 of benefits within ten days, exclusive of Saturdays,
the director
claim,
of
proof
699 holidays, after the filing of required
or
employer
700 shall, unless good cause can be shown, require the
the
of
ten percent
701 insurer to pay such benefits plus an additional
to
employee.
the
702 benefits due and payable
Section 23. Notice of denial.
703
to an
No
employer or insurer shall deny disability benefits
704
of
denial
of
the
notice
submitting a copy
705 employee without first
department shall review the denial within
The
706 to the department.
notice. If the department finds the
707 ten days of the receipt of the
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708 denial

erroneous, without proper legal basis, or without sufficient
709 evidence to support it, the department shall request the employer
710 or insurer to reconsider its action in denying disability benefits.
711 If upon reconsideration the employer or insurer again decides to
712 deny disability benefits, the employee and the department shall
713 be so notified. The employee shall have the right to appeal the
714 denial of disability benefits.
715
Section 24. Subrogration rights if employee entitled to workers’
716 compensation benefits or indemnity under employers’ liability
717
718
719
720
721
722
723
724
725
726
11l
728
729
730
731
732
733
734
735
736
737
738
739

«?
742
743
744
745

746

acts.

If an individual has received temporary disability benefits under
this chapter during a period of disability for which benefits for
any disability under the Workers’ Compensation Law of this State
or of any other state or of the United States are subsequently
awarded or accepted in any agreement or compromise, the
employer, the association of employers, the insurer, or the special
fund for disability benefits, as the case may be, providing such
temporary disability benefits shall be subrogated to the
individual’s right to such benefits in the amount of the benefits
paid under this chapter.
In the event more than one employer or insurer have
subrogation rights to the employee’s workers’ compensation
benefits, such benefits shall be divided proportionately among the
employers or insurers according to the amount of benefits each
employer or insurer paid under this chapter. Should the
subrogated amount of either one or both employers or insurers
total less than the amount of benefits that such employers or
insurers paid under this chapter, neither the employee nor the
special fund for disability benefits nor any other source shall be
required to make up the difference.
To protect its subrogation rights to benefits payable under the
Workers’ Compensation Law of this State, the employer, the
association of employers, the insurer, or the special fund for
disability benefits, providing temporary disability benefits shall
file a claim with the division of workers’ compensation in the
department and notify the insurer for workers’ compensation or
the employer, if self-insured, of its claim and thereupon the
employer, the association of employers, the insurer, or the special
fund for disability benefits, providing temporary disability
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amounts payable as benefits
for disability under the Workers’ Compensation Law in the
amount of the benefits paid under this chapter during the period
for which benefits for disability under the Workers’Compensation
Law have been accepted or awarded as payable. The agreement
or award shall include a provision setting forth the existence and
753 amount of such lien.
754
If an individual has received benefits under this chapter during
755 a period of disability for which he is entitled to receive indemnity
756 payments for wage loss under any applicable employers’ liability
757 law of this State or of any other state or of the United States,
758 the employer, the association of employers, the insurer, or the
759 special fund for disability benefits, providing temporary disability
760 benefits shall be subrogated to the individual’s right to such
761 indemnity in the amount of the benefits paid under this chapter
762 and may assert its subrogration rights in any manner appropriate
763 under such acts or any rule of law.
Section 25. Subrogation rights against third parties.
764
765
If any individual who has received benefits under this chapter
766 is entitled to recover damages from a third person who is
767 responsible for the sickness or accident causing the disability, the
768 employer, the association of employers, the insurer, or the special
769 fund for disability benefits, providing disability benefits shall be
770 subrogated to, and have a lien upon, the rights of the individual
771 against the third party to the extent that the damages include wage
772 loss during the period of disability for which temporary disability
773 benefits were received in the amount of such benefits.
If the individual commences an action against such third party,
774
775 the individual shall notify his employer, or the director if the
which
776 individual is unemployed, of the action and the court in
the
777 it is pending. The employer, the association of employers,
providing
benefits,
for
disability
778 insurer, or the special fund
or claim a lien
°^4|/
779 disability benefits may join as party plaintiff
in such
individual
the
by
recovered
of
judgment
any
the
amount
780
rights. If the individual does
781 action to the extent of its subrogation
nine months after the
782 not commence the action within
the date of the accident causing
783 commencement of the sickness or
the association of employers the
784 the disability, the employer,
fund for disability benefits, providing
785 insurer, or the special
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750
751
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temporary disability benefits may commence such action, but the
individual shall be entitled to join the action and be entitled to
any surplus over the amount to which the employer, the
association of employers, the insurer, or the special fund for
disability benefits is subrogated.
Section 26. Failure to give security for payment of benefits
penalty; injunction.
If an employer fails to comply with section eighteen, he shall
be subject to a penalty of not less than $25 or of $1 for each
employee for every day during which such failure continues,
whichever sum is greater, to be recovered in an action brought
in the discretion of the director and the amount so collected shall
be paid into the special fund for disability benefits created by
section thirty-two. The director may, however, in his discretion,
for good cause shown, remit all or any part of the penalty in excess
of $25, provided the employer in default forthwith complies with
section eighteen.
Furthermore, if any employer is in default under section
eighteen for a period of thirty days, he may be enjoined by the
circuit court of the circuit in which his principal place of business
is located from carrying on his business any place in the State so
long as the default continues, such action for injunction to be
prosecuted by the attorney general or any county attorney if so
requested by the director.
Section 27. The insurance contract.
Every policy of insurance issued by an insurer of an employer
pursuant to this chapter which covers the liability of the employer
for temporary disability benefits shall cover the entire liability of
the employer to his employees covered by the policy or contract,
and also shall contain a provision setting forth the right of the
employees to enforce in their own names either by filing a separate
claim or by making the insurer a party to the original claim, the
liability of the insurer in whole or in part for the payment of the
disability benefits. Payment in whole or in part of disability
benefits by either the employer or the insurer shall, to the extent
thereof, be a bar to the recovery against the other the amount so
paid.
All insurance policies shall be approved by the insurance
commissioner of the State.
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825
826
827
828
829
830
831
832
833
834
835
836
837
838

Section 28. Insolvency of employer not to release insurer.
Every policy and contract of insurance issued for the purposes
of this chapter shall contain a provision to the effect that the
insolvency or bankruptcy of the employer and his discharge
therein shall not relieve the insurer from the payment of temporary
disability benefits during the life of the policy or contract.
Section 29. Cancellation of insurance contracts.
No policy or contract of insurance issued by a stock company
or mutual association against liability arising under this chapter
shall be cancelled within the time limited in the contract for its
expiration until at least ten days after notice of intention to cancel
such contract, on a date specified in the notice, has been filed with
and served on the director of labor and industrial relations and
the employer.
839
Section 30. Failure to submit timely wage and employment
840 information.
An employer to whom an insurer has sent a request for
841
842 information on wages, hours and duration of employment
843 regarding an employee claiming disability benefits shall complete
844 and submit such information within seven days from the date the
845 request was received. If the employer fails to submit such
846 information within seven days, the director, upon notification by
847 the insurer shall levy a penalty of $lO for each delinquent request
848 where the employer fails to show good cause for failure to file
849 on time.
is
Section 31. Disposition of accrued benefits where insurer
850
851 unable to locate employee.
An insurer who is unable to pay benefits to an employee because
852
into the
853 he cannot be located, shall deposit the accrued benefits
employee,
the
locating
854 special fund for disability benefits. Upon
to the employee an
855 the director shall pay from the special fund
amount paid into the tund
856 amount equal to but not more than the
cannot be located for a periOjU
857 by the employer. If the employee
deposit, the employees unpai^/
858 of two years from the date of
for disability beneh s>
859 benefits shall escheat to the special fund
fund for disability
Section 32. Establishment of special
*-

860

separate and
is established in the treasury of the State,
862
of the State, a special fu
863 apart from all public moneys or funds
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864 for disability benefits which shall be administered by the director
865 exclusively for the purposes of this chapter. All contributions
866 pursuant to this part shall be paid into the fund and all benefits
867 payable under this part shall be paid from the fund. The fund shall
868 consist of (1) all contributions collected pursuant to this part,
869 together with any interest thereon; (2) all fines and penalties for
870 the fund pursuant to this chapter; (3) all moneys collected by way
871 of subrogation; (4) interest earned on any moneys in the fund;
872 (5) any property or securities acquired through the use of moneys
873 belonging to the fund; (6) all earnings of such property and
874 securities; and (7) all other moneys received for the fund from any
875 source.
876
Section 33. Management of the fund.
The
877
director of finance shall be the treasurer and custodian of
878 the special fund for disability benefits and shall administer the
879 fund in accordance with the directions of the director of labor and
880 industrial relations. All moneys in the fund shall be held in trust
881 for the purposes of this part only and shall not be expended,
882 released, or appropriated or otherwise disposed of for any other
883 purpose. Moneys in the fund may be deposited in any depository
884 bank in which general funds of the State may be deposited but
885 such moneys shall not be commingled with other state funds and
886 shall be maintained in separate accounts on the books of the
887 depositary bank. Such moneys shall be secured by the depositary
888 bank to the same extent and in the same manner as required by
889 the general depositary law of the State; and collateral pledged for
890 this purpose shall be kept separate and distinct from any other
891 collateral pledged to secure other funds of the State. The director
892 of finance shall be liable for the performance of his duties under
893 this section as provided in chapters two hundred and sixty-eight,
894 two hundred and sixty-eight A and two hundred and sixty-eight
895 B.
•'96 Section 34. Disbursements infrom the fund.
the special fund for disability
Expenditures of moneys
V97
898 benefits shall not be subject to any provisions of law requiring
899 specific appropriations or other formal release by state officers
900 of money in their custody. All benefits shall be paid from the fund
901 upon warrants drawn upon the director of finance by the
902 comptroller of the State supported by vouchers approved by the
903 director.
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Section 35. Investment of moneys.
With the approval of the department, the director of finance
906 may, from time to time, invest such moneys in the special fund
907 for disability benefits as are in excess of the amount deemed
908 necessary for the payment of benefits for a reasonable future
909 period. Such moneys may be invested in bonds of any political
910 or municipal corporation or subdivision of the State, or any of
911 the outstanding bonds of the State, or invested in bonds or
912 interest-bearing notes or obligations of the State (including state
913 director of finance’s warrant notes issued pursuant to chapter ten
914 or of the United States of those for which the faith and credit of
915 the United States, are pledged for the payment of principal and
916 interest, or in federal land bank bonds or joint stock farm loan
917 bonds. The investments shall at all times be so made that all the
918 assets of the fund shall always be readily convertible into cash
919 when needed for the payment of benefits. The director of finance
920 shall dispose of securities or any properties belonging to the fund
921 only under the direction of the director of labor and industrial
922 relations.
923
Section 36. Temporary disability benefits to be paid from the
924 special fund for disability benefits; recovery of disability benefits.
Temporary disability benefits shall be paid from the special
925
926 fund for disability benefits to individuals who become disabled
927 when unemployed and who subsequently become ineligible for
928 benefits under chapter one hundred and fifty-one A.
Benefits shall also be paid from this fund to an employee who
929
but cannot
930 is entitled to receive temporary disability benefits
of
his
employer
bankruptcy
of
the
931 receive such benefits because
chapter.
with
this
compliance
932 or because his employer is not in
may be
such
employee
933 Benefits paid from this special fund to
The
employer.
non-complying
934 recovered from his bankrupt or
provided
as
and legal actions
935 director shall institute administrative
of such benefits.
recovery
effect
936 in section twenty-six to
unemployed.
while
Section 37. Disability
937
employer
(a)
An employee whose employment with a covered
938
within
unemployment
939 is terminated and who during a period of
following such termination ol
940 twenty-six weeks immediately
benefits claimed under chapter
941 employment becomes ineligible for
of disability
942 one hundred and fifty-one A solely because
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943 commencing on or after January 1, 1970, and who on the day the
944 disability commences is not employed and is not then otherwise
945 eligible for benefits under this chapter, shall be entitled to receive
946 disability benefits as hereinafter provided for each week of such
947 disability for which week he would have received unemployment
948 insurance benefits if he were not so disabled.
949
(b) The weekly benefits payable to the disabled unemployed
950 shall be the same as the benefits to which the individual would
951 be entitled under chapter one hundred and fifty-one A except for
952 his disability; provided that in a case of a disabled unemployed
953 who is performing some form of less than full-time work the time
954 the disability arises, he shall receive benefits which he would have
955 been entitled to had he not been performing less than full-time
956 work; provided, further, that benefits payable under this section
957 shall not be payable for a period longer than twenty-six weeks
958 from the time the above unemployed commences to receive
959 unemployment benefits payable under chapter one hundred and
960 fifty-one A.
961
(c) The benefits payable under this section shall be paid by the
962 director out of any assets in the fund created by section thirty963 two made through employment offices, as this term is defined and
964 used in chapter one hundred and fifty-one A. The director may
965 require an employee claiming benefits under this section to file
966 proofs of disability and other proofs reasonably necessary for the
967 director to make a determination of eligibility and benefit rights
968 under this section. The director may establish reasonable
969 procedures for determining pro rata benefits payable with respect
970 to disability periods of less than one week. Any employee claiming
971 benefits under this section whose claim is rejected in whole or in
972 part by the director shall be entitled to request review and shall
973 have all the rights with respect to disputed claims provided in this
974 chapter.

•75
>76

Section 38. Assessments for the special fund for disability

benefits.
977
(a) Each employer shall from July 1, 1988 to December 31,1988
978 contribute to the establishment of a special fund for disability
979 benefits at the rate of .2 percent of covered wages as defined in
980 section twenty. The employer shall pay such contributions to the
981 director for a given month on or before the thirtieth day of the
982 next succeeding month.
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983
(b) When the balance of the special fund for disability benefits
984 falls below $500,000 as of December 31 of any year after 1988,
985 a levy shall be assessed and collected in the next calendar year
986 from insurers of employers insured under section eighteen and
987 from all other employers not insured under section eighteen.
988
Each year the director shall determine the amount of the levy
989 to be paid by each insurer or employer and shall give notice of
990 the levy to each such insurer or employer on or before May 1 of
991 the year in which the levy is assessed. The amount of the levy shall
992 be paid on or before June 30 following notification.
The amount of the levy against each insurer or employer shall
993
994 be determined as the product of the wages paid by the employer
995 multiplied by a factor which is the ratio of the amount by which
996 the balance in the special disability benefits funds was less than
997 $500,000 on the preceding December 31 to total covered wages
998 paid by all employers. For the purposes of this paragraph,
999 “covered wages” means wages paid by employers during the
1000 preceding calendar year but not including wages paid to any
1001 employee in excess of the limit contained in section ten.
Section 39. Failure to pay assessments.
1002
If an employer or insurer fails to pay the assessment required
1003
after the end of the
1004 by section thirty-eight or before thirty days
were due, the director shall
1005 month or quarter for which payment
more than 10% of the
1006 levy a penalty of at least $lO but no
or insurer, unless the
1007 assessment due against such employer
after
a showing by sue
director
1008 nonpayment is excused by the
could not
assessment
payment of the
009 employer or insurer that the
over
to
conditions
therefor
owing
om be made on the date prescribedsuch employer or insurer forthwith
which he had no control and
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1022 employer that such filing could not be made on the prescribed
1023 date therefor owing to conditions over which he had no control.
1024 Section 41.
1025 If a claimant or interested party disputes the amount of benefits
1026 paid under this chapter, or the denial of benefits, the claimant or
1027 the interested party may, within ten days after mailing to him
1028 notice of the decision, file an application for a review of such
1029 decision by the board of review.
1030 Section 42. Review by Board of Review.
'O3l
Unless such application for review is withdrawn, the board of
1032 review shall make a preliminary examination of the record of the
1033 hearing afforded by the director, along with the findings of act
1034 and the decision, and shall, in its discretion, grant or deny the
1035 application for review. The board may appoint one or more
1036 examiners, selected in accordance with section nine K of chapter
1037 twenty-three, to conduct such preliminary examinations and
1038 recommend to the board either a grant or denial of the application
1039 for review. Such application for review must be granted or denied
1040 by the board no later than twenty-one days after an appeal is filed,
1041 and a copy of its decision shall be mailed to all parties. If the board
1042 does not render such a decision within such twenty-one day
1043 period, the application for review shall be deemed to be denied
1044 upon the twenty-first day.
1045 (b) If a review is granted, the board shall inquire whether the
1046 director’s decision was founded on the evidence in the record and
1047 was free from any error of law affecting substantial rights. Before
1048 rendering its decision, the board may remand the case to the
1049 director for taking of such additional evidence as the board deems
1050 necessary or may itself take evidence at a hearing. The conduct
1051 of such evidentiary hearings upon remand and before the board
1052 shall be in accordance with the procedures prescribed by and
1053 pursuant to subsection (b) of section thirty-nine. The board shall
1054 make every reasonable effort to issue a decision within forty-five
35 days after granting an application for review. The board shall
1056 promptly give notice to the parties of its decision, together with
1057 the findings and reasons therefor, by mailing to each party at his
1058 last known address a copy of such decision and reasons. In lieu
1059 of mailing, such copy may be delivered. No member or
•060 representative of the board of review shall participate in any case
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in which he has an interest. Benefits shall be paid promptly or
denied in accordance with the decision of the board. Unless action
is taken under section forty-two, the decision of the board shall
be final on all questions of fact and law.
(c) If the application for review is denied, the decison of the
director shall be deemed to be the decision of the board of review
for the purpose of judicialreview as provided in section forty-three
and shall be subject to judicial review within the time and in the
manner provided for with respect to decisions by the board, except
that the time limitations shall run from the date of mailing of the
notice of the order of the board denying the application for review.
(d) In matters referred to it pursuant to subsection (d) ofsection
thrity-nine, unless the request for hearing is withdrawn, the board
of review shall afford the parties reasonable opportunity for fair
hearing and shall affirm or modify the findings of fact and
determinations of the director or his authorized representative.
Benefits shall be paid promptly or denied in accordance with the
decision of the board.
(e) The manner in which evidentiary hearings are presented
before the board of review, and the conduct of such hearings, shall
be in accordance with regulations prescribed by the board for
determining the rights of the parties. Such regulations prescribed
by the board of review need not conform with common law or
statutory rules of evidence and other technical rules of procedure
provided that such regulations conform with the provisions of
chapter thirty A.
A full and complete record shall be kept by the board ofreview
of the hearings held by said board. All testimony, records,
investigatory reports and documents in the possession of the
board shall be made part of the proceeding. Any recorded
testimony need not be transcribed unless a party so requests it.
The party requesting a transcript shall pay for the costs
1093 transcription.
1094
Section 43. Review by Courts; Appeals.
1095
The director or any interested person aggrieved by any decision
1096 in any proceeding before the board of review may obtain judicial
1097 review of such decision by filing, within thirty days of the date
1098 of mailing of such decision, a petition for review thereof in the
1099 district court within the judicial district in which he lives, or is
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or was last employed, or has his usual place of business, and in
such proceeding every other party to the proceeding before the
board shall be made a party respondent. If an appeal to the board
of review is deemed denied because the board failed to act upon
such appeal, judicial review may be obtained by filing a petition
as prescribed in the preceding sentence, except that the time for
filing such petition shall run from the date as of which such appeal
is deemed denied. The director shall be deemed to have been a
party to any such proceeding before the board. The petition for
review need not be verified but shall state the grounds upon which
such review is sought. It shall not be necessary as a condition
precedent to the judicial review of any decision of the board to

1112 enter exceptions to the rulings of the board. Upon the filing of
1113 a petition for review by an aggrieved party or the director, the
1114 petitioner shall serve a copy of the petition upon each respondent
1115 by registered or certified mail, return receipt requested, within

1116 seven days of the date of the filing of the petition. The director
1117 shall file with the court a certified copy of the decision ofthe board
1118 of review, including all documents and papers and a transcript
1119 of all testimony taken at the hearing before said board or the
1120 director as the case may be. Each respondent shall file an answer
1121 within twenty-eight days after receipt of the petition. Except as
1122 otherwise provided in this section, or is inconsistent with the
1123 provisions of this section, such a proceeding shall be governed by
1124 the Rules of Civil Procedure for the district courts and the
1125 municipal court of the city of Boston. The findings and decisions
1126 of the board shall be reviewed in accordance with the standards
1127 for review provided in paragraph (7) of section fourteen of chapter
1128 thirty A. Any proceeding under this section shall be heard in a

1129
1130
1131
'■T.32

.*33

summary manner and shall be given precedence over all other civil
cases. An appeal may be taken from the decision of the single
justice of the district court directly to the supreme judicial court.
Claim of appeal shall be filed in the office of the clerk of the district

court within thirty days after entry of such decision by the clerk.

1134 If an appeal is claimed the appellant shall within five days of the
1135 filing of the claim of appeal file a draft report in conformity to
1136 the pertinent provisions of the rules hereinafter referred to. The

1137 administrative justice for the Boston municipal court department
1138 and the administrative justice for the district court department,
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1139 acting jointly, shall by rule provide for the form of such reports
and shall make provision for the establishment of reports where
the claim of report has been disallowed by the single justice or
he has failed to make a report. The appeal shall not remove the
proceeding, but only the question or questions to be determined.
The completion of such appeal shall be in accordance with the

1140
1141
1142
1143
1144

1145 Massachusetts Rules of Appellate Procedure. Benefits shall be
1146 paid or denied in accordance with the decision of such single
1147 justice during the pendency of such appeal. Upon the final*,
1148 determination of such judicial proceeding the director shall enter Nb
1149 an order in accordance with the terms of the decision terminating
1150 such proceeding.
Section 44. Director Represented by Attorney General, etc.
1151
In any action to enforce any provision of this chapter, or any
1152
1153 criminal proceedings thereunder, the director shall be represented
1154 by the attorney general, or by any attorney at law designated by
1155 the attorney general for such purpose.
Section 45. Erroneous Payments Deemed Recoverable.
1156
1157
If any determination under section forty-two or forty-three is
1158 finally modified or reversed, any benefits which have been paid
1159 but to which the claimant was not entitled under such final
1160 decision shall be deemed to be erroneous payments recoverable
1161 under section forty-seven.
Section 46.
1162
Power to Administer Oaths, Take Depositions, Certify to
1163
1164 Official Acts, Require Attendance of Witnesses and Production
1165 of Documents, etc.; Witness Fees; Contempt; Self-Incrimination.
1166 In the discharge of the duties prescribed by this chapter, the
1167 director and the members of the board of review and of the state
any of
1168 advisory council, or the duly authorized representative of
depositions,
take
1169 them, shall have the power to administer oaths,
attendance
1170 certify to official acts, and require by summons the
and
1171 of witnesses and the production of books, papers, documents
1172 records. Witnesses so summoned shall be paid for attendance ailjjp
courts.
1173 travel the same fees as witnesses in civil actions before the
security
the
employment
1174 Such fees shall be paid from
to obey a subpoena
1175 administration account. In case of refusal
of this chapter, any court
1176 issued to any person under authority
of which the inquiry
1177 of the commonwealth, within the jurisdiction
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is carried on or the person so refusing to obey is found or resides
or transacts business, may, upon application by the director or
his duly authorized representative or the board of review, issue
to such person an order requiring him to appear before the
director, or his duly authorized representative or the board of
review, as the case may be, to produce evidence if so ordered or
to give testimony touching the matter under investigation or in
question; and any failure to obey such order of the court may be
punished by said court as a contempt thereof. No person shall
be excused from giving testimony, or from producing any book,
record, document or other paper, pertinent to the matter in
question, in any investigation or inquiry by, or upon any hearing
before, the director or the board of review or the duly authorized
representative of the director or said board, when ordered to do
so by the director, or said board, or such representative,
respectively, upon the ground that the testimony or the book,
record, document or other paper required of him may tend to
incriminate him or subject him to a penalty or forfeiture; but no
person shall be prosecuted, punished or subject to any penalty or
forfeiture for or on account of any act, transaction, matter or thing
concerning which, after claiming his privilege, he shall by order
have testified or produced documentary evidience, except for
perjury committed in giving such testimony or forgery committed
by him in such documentary evidence.
Section 47. Recovery or Deduction of Benefits Paid Through
Error.
(a) The division may recover by a civil action any amounts paid
to an individual through error, or, in the discretion of the director,
the amount erroneously paid may be deducted from any future
payments of benefits accruing to an individual under the
provisions of this chapter.
(b) The director may cancel the balance of a restitution owed
by an individual under this section if the director finds that such
individual is deceased and has left no estate or that, after five years
following notice to him that such restitution was required, he has
not claimed benefits and he cannot be located.
(c) There shall be no recovery of payments from any person
who, in the judgment of the director, is without fault on his part
and where, in the judgment of the director, such recovery would
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1217 defeat the purpose of benefits otherwise authorized or would be
1218 against equity and good conscience.
1219
Section 48. Disputes between employers and employees
1220 relating to withholding of wages.
In the case that there is a dispute between the employee and
1221
1222 the employer relating to the withholding of wages as contributions
1223 for temporary disability benefits, either party may file with the
1224 director a petition for determination of the amount to be withheld.
The matter shall be determined by an officer of the department.
1225
1226 If either party is dissatisfied with the determination, he may

1227 petition for redetermination and thereupon the petition shall be
1228 transferred to the board of review.
Section 49. Enforcement by the
1229

director.

1230 The director shall enforce the provisions of this chapter. The
1231 director may appoint such assistants and such clerical,
1232 stenographic and other help as may be necessary for the proper
1233 enforcement of this chapter subject to any civil service act relating
1234 to state employees. The salaries of all the foregoing appointees
1235 and employees shall be as fixed by law.
1236 The director may adopt, amend, or repeal such rules and
1237 regulations as he deems necessary for the proper enforcement of
1238 this chapter.
1239 Section 50. Limitation of Fees.
1240
Any individual claiming benefits in any proceeding before the
1241 department or the board of review may be represented by counsel
1242 or other duly authorized agent; but no such counsel or agent shall
1243 charge or receive for such services more than the amount approved
1244 by the department or the board of review and such amount shall
1245 in no case exceed ten per cent of the total amount of benefits
1246 received as a result of such proceeding. Any person who violates
1247 this section shall, for each such offense, be fined not less than $5O
1248 nor more than $5OO or imprisoned not more than six months, or
1249 both.
A
1250 Section 51. Any employee who exercises any rights provided”
1251 under this chapter shall be entitled, upon return from such leave:
1252 to be restored by the employer to the position held by the employee
1253 when the leave commenced; or to be restored to a position with
1254 equivalent status, benefits, pay and other terms and conditions
1255 of employment; or the employer and the employee may agree to
1256 alternative employment with the same employer.
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1257

Section 52. The taking of leave under this chapter shall not
result
in the loss of any benefit accrued before the date on which
1258
1259 the leave commenced. Except as hereinafter provided nothing in
1260 this chapter shall be construed to entitle any restored employee
1261 to the accrual of any seniority or benefits during any period of
1262 leave or any right or benefit other than any right or benefit to
1263 which the employee would have been entitled had the employee
1264 not taken the leave. During any period of leave taken under this
chapter health benefits of the employee shall be maintained for
1266 the duration of such leave at the level at which they would have
1267 been maintained if the employee had continued in employment
1268 continuously from the date the employee commenced such leave
1269 until the date the employee is restored under section ten.
Section 53. It shall be unlawful for any employer to interfere
1270
1271 with, restrain or deny the exercise of or the attempt to exercise
1272 any right provided under this chapter. It shall be unlawful for any
1273 employer to discharge or in any other manner discriminate against
1274 any individual for opposing any practice made unlawful by this
1275 chapter.
1276
Section 54. It shall be unlawful for any person to discharge or
1277 in any other manner discriminate against any individual because
1278 such individual has filed any charge, or has instituted or caused
1279 to be instituted any proceeding, under or relating to this chapter
1280 or has given or is about to give any information in connection
1281 with any inquiry or proceeding relating to any right provided
1282 under this chapter or has testified or is about to testify in any
1283 inquiry or proceeding relating to any right provided under this
1284 chapter.
SECTION 4. Section one hundred and five D of chapter one
1
2 hundred and forty-nine of the General Laws is hereby repealed.

#

SECTION 5. Subsection 11A of section 4of chapter 1518 of
1
the
General Laws is hereby amended by deleting in the first
2
3 sentence the following: “section one hundred and five D of chapter
4 one hundred and forty-nine” and inserting in place thereof the
5 following: “chapter one hundred and fifty-one F”.

SECTION 6. The General Laws are hereby amended by
after chapter 15IE the following new chapter;
inserting
2
1
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CHAPTER 151 F.
PARENTAL LEAVE.

5

Section 1. For the purposes of this chapter, the following terms
6 have the following meanings, unless the context clearly requires

7 otherwise:
(1) The term “employer” does not include a club exclusively
8

9
10
11
12
13

social, or a fraternal association or corporation, if such club
association or corporation is not organized by private profit, nor,
does it include any employer with fewer than six employees, but’
shall include the commonwealth and all political subdivisions,
boards, departments and commissions thereof.
14
(2) “Employment” shall mean service, including service in
15 interstate commerce, performed for wages or under any contract,
16 oral or written, express or implied by an employee for his
17 employer.

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

(3) “Employee” shall mean any individual employed by an
employer subject to this chapter and in employment subject
thereto. The term “employee” does not include any individual
employed by his parents, spouse or child, or in the domestic service
of any person.
(4) “Employment benefits” all benefits provided or made
available to employees by an employer, and includes group life
insurance, health insurance, disability insurance, sick leave,
annual leave, educational benefits, and pensions, regardless of
whether such benefits are provided by a policy or practice of an
employer or by an employee benefit plan.
(5) “Reduced leave schedule” shall mean leave scheduled for
fewer than an employee’s usual number, of hours per workweek
or hours per workday.
(6) “Serious health condition” may mean an illness, injury,
impairment or physical or mental condition which involves
inpatient care in a hospital, hospice or residential medical ca^
facility; or
continuing treatment or continuing supervision by a health care
provider.
(7) The term “son or daughter” shall mean a biological,
adopted or foster child, stepchild, legal ward or child of ade facto
parent who is under eighteen years of age; or eighteen years of
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age or older and incapable of self-care because of mental or
physical disability.
Section 2. In addition to any benefits under chapter 151 E, an
employee shall be entitled to eight workweeks of leave during any
twelve month period; because of the birth of a son or daughter
of the employee; because of the placement, for adoption or foster
care, of a son or daughter with the employee; or in order to care
for the employee’s son or daughter who has a serious health
condition.
Section 3. Said leave may be taken on a reduced leave schedule
provided that the total period during which the eight workweeks
may be taken may not exceed sixteen consecutive workweeks and
the leave be scheduled so as not to disrupt unduly the operations
of the employer. In the case of a child who has a serious health
condition, such leave may be taken intermittently when medically
necessary.

Section 4. Such leave may consist of unpaid leave except that
either the employer or employee may elect to substitute any
accrued paid vacation leave, personal leave or other appropriate
paid leave for any part of the eight week period.
Section 5. Said paid leave must be taken within one year of
the birth or placement for adoption or foster care of a child. If
the need for such leave is forseeable and it is medically feasible
to do so, leave must be scheduled to accommodate the employer.
If the need for leave is forseeable, the employee shall provide the
employer with reasonable notice of such need.
Section 6. An employer may require that a claim for parental
leave under this chapter be supported by a person duly licensed
to practice medicine, surgery, dentistry, chiropractic, osteopathy,
naturopathy or accredited practitioner of any group which
depends for healing upon prayer or other spiritual means. Such
certification shall be sufficient if it states; the date on which the
serious health condition commenced; the probably duration of the
condition; and the medical facts within the health care providers
knowledge regarding the condition. At the employer’s own
expense, an employer may also require a second medical opinion
for the purposes of this section.
Section 7. Any employee who exercises any rights provided
under this chapter or under chapter 15IE shall be entitled, upon
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80 return from such leave to be restored by the employer to the
81 position held by the employee when the leave commenced; to be
82 restored to a position with equivalent status, benefits, pay and
83 other terms and conditions of employment; or the employer and
84 the employee may agree to alternative employment with the same
85 employer.
86
Section 8. The taking of leave under this chapter shall not result
87 in the loss of any benefit accrued before the date on which the
88 leave commenced. Except as hereinafter provided nothing in this
89 chapter shall be construed to entitle any restored employee to the
90 accrual of any seniority or benefits during any period of leave or
91 any right or benefit other than any right or benefit to which the
92 employee would have been entitled had the employee not taken
93 the leave. During any period of leave taken under this chapter
94 health benefits of the employee shall be maintained for the
95 duration of such leave at the level at which they would have been
96 maintained if the employee had continued in employment
97 continuously from the date the employee commenced such leave
98 until the date the employee is restored under section seven.
99
Section 9. It shall be unlawful for any employer to interfere
100 with, restrain or deny the exercise of or the attempt to exercise
101 any right provided under this chapter. It shall be unlawful for any
102 employer to discharge or in any other manner discriminate against
103 any individual for opposing any practice made unlawful by this
104 chapter.
Section 10. It shall be unlawful for any person to discharge or
105
106 in any other manner discriminate against any individual because
107 such individual has filed any charge, or has instituted or has
108 caused to be instituted any proceeding, under or relating to this
109 chapter, has given or is about to give any information in
110 connection with any inquiry or proceeding relating to any right
111 provided under this chapter, or has testified or is about to testify
112 in any inquiry or proceeding relating to any right provided
113 this chapter.

und^^

SECTION 7. Section 4of chapter 1518 of the General Laws
2 is hereby amended by inserting after subsection 1C the following
3 subsection:
“Section ID. It shall be unlawful and discriminatory practice
4
on
5 for an employer to determine compensation for employment
—
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6 any basis other than bona fide occupational qualifications or to
7 disregard the principle of pay equity, which shall be determined
8 by measuring the aggregate levels of knowledge and skill,
9 responsibility, working conditions and other factors normally
10 needed to perform a job, in determining compensation.”
1

SECTION 8. Section lof Chapter

118 E of the

General Laws,

2 as most recently amended by Chapter 351 of the Acts of 1981,
3 is hereby further amended by inserting after the second paragraph
4 the following paragraph:—
The medical assistance income standard for women during
5
6 pregnancy and during a sixty-day period beginning on the last day
7 of pregnancy, and for children under eighteen years of age shall
8 not be less than two hundred percent of the nonfarm official
9 poverty line (as defined by the federal office of management and
10 budget), and no resources standard shall be applied to the groups
11 identified in this sentence.

1
SECTION 9. Subsection (a) of section thirty-one Aof chapter
2 sixty-three is hereby repealed.

1
2

3
4

5
6
1

2
3
-4

9

5
6

SECTION 10. The commissioner of revenue shall annually
estimate the revenue generated by the repeal of subsection (a) of
section thirty-one A of chapter sixty-three. The amount so
estimated, subject to appropriation, shall be expended for the
purposes set forth in section six of chapter one hundred and
eighteen F.
SECTION 11. The commissioner shall annually estimate the
revenue generated by changes in chapter sixty-three of the General
Laws corresponding to changes in section one hundred and sixtyeight of the internal revenue code. The amount so estimated
subject to appropriation, shall be expended for the purposes set
forth in section four of chapter one hundred and eighteen F.
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