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By Ms. Hildt of Amesbury, petition of Barbara Hildt and other
members of the House relative to establishing court procedures for
the protection of abused persons. The Judiciary.
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In the Year One Thousand Nine Hundred and Eighty-Eight

An Act in furtherance of protection of abused persons

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Amend M.G.L. c. 208, §34 by inserting in line
2 4 the following to be inserted after the words “two hundred and
3 nine” and before the words “the register” or section three of
4 Chapter two hundred nine A of section fifteen of chapter two
5 hundred nine C, or an order for custody pursuant to any abuse
6 prevention action,...”
7 Chapter 209 A §l. Purpose and Definitions
8 No person should be subject to abuse by a family or household
9 member. Abuse has extremely detrimental effects on the victim

10 and on other family or household members, particularly the
11 children who grow up in a home where they witness or experience
12 abuse. It is the sole purpose of this chapter to protect family and
13 household members from domestic abuse.
14 The following words as used in this chapter shall have the
15 following meanings:
16 “Abuse”, the occurrence of one or more of the following acts
17 between family or household members:
18 (a) attempting to cause or causing physical harm;
19 (b) placing another in fear of imminent serious physical harm;
20 (c) causing another to engage involuntarily in sexual relations
21 by force, threat of force or duress.
22 “Abuse prevention action”, includes any action or motion for
23 a vacate order, restraining order and/or no contact order brought
24 pursuant to Chapters two hundred seven, Section fourteen; two
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25 hundred eight, Sections thirty-four B and/or thirty-four C; two
26 hundred nine Sections eighteen and/or thirty-two two hundred
27 nine A; and two hundred nine C, Section fifteen.
28 “No contact order”, refrain from contacting the plaintiff directly
29 or indirectly, at home, at plaintiff’s workplace or at any other place
30 whether in person, by telephone, by mail or by any other means,
31 not touching nor directly or indirectly harassing or harming the
32 plaintiff. A no contact order is one type of restraining order.
33 “Court”, the superior, probate and family, district or Boston
34 municipal court departments of the trial court.
35 “Family or household member”, household member, former
36 household member, a spouse, former spouse or their minor
37 children, relative by blood or marriage; or person who, though
38 unrelated by blood or marriage, is the relative of the plaintiff’s
39 minor child.
40 “Law officer”, any officer authorized to serve criminal process.
41 “Refrain from abusing the plaintiff’, not touching nor directly
42 or indirectly harassing or harming the plaintiff. When ano contact
43 order is also in effect, it also includes not communicating with
44 or being in the presence of the plaintiff.
45 “Vacate order”, leaving (if appropriate) and remaining away
46 from a residence, surrendering any keys to the court for return to
47 the plaintiff to said residence; not destroying, alienating or
48 removing anything except within 24 hours of the commencement
49 of a vacate order with police supervision at a reasonable time the
50 defendant’s personal clothing and effects, not damaging any of
51 plaintiff’s belongings or those ofany otherresident, not interfering
52 in any way with plaintiff’s right to possess such residence, not
53 shutting off or causing to be shut off any utilities. When necessary
54 to protect the plaintiff, a vacate order may include any
55 geographical region specifically described.
56 Whenever a court becomes aware of cross or counter
57 complaints or motions filed pursuant to any abuse prevention
58 action seeking a vacate order, restraining order and/ or no contact
59 order the court shall determine forthwith which other courts are
60 involved. If only one court is involved, that court shall continue
61 to be the proper forum. If any case in the probate court
62 department, the probate court shall be the proper forum. In all
63 other cases the courts involved shall confer and decide which court
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64 is the proper forum, taking into account accessibility to each
65 party, and any other relevant factors. Upon determining or
66 selecting a proper forum court, any other court shall forward
67 forthwith a copy of its file to the proper forum, so noting on the
68 file and in its docket book, and shall forthwith notify the parties,
69 their attorneys and the police of this fact.
70 The proper forum court shall consolidate the cases and notify
71 all parties and their attorneys of a hearing to consider the merits
72 of each abuse prevention action.
73 c. 209A, §3
74 Delete (a) and instead substitute:
75 (a) ordering the defendant to refrain from abusing the plaintiff,
76 defendant to refrain from plaintiff’s minor child, and/or any other
77 relative or household member of the plaintiff, whether the
78 defendant is an adult or minor.
79 (b) ordering the defendant to vacate forthwith the household.
80 Where this has not worked to stop all further abuse, ordering the
81 defendant to vacate and remain away from whatever specifically
82 described geographic area as necessary to grant protection from
83 any further abuse. Notwithstanding the provisions of Section
84 thirty-four Bof Chapter two hundred and eight, an order to vacate
85 shall be for a fixed period of time, not to exceed one year, at the
86 expiration of which time the court may extend any such order
87 upon motion of the plaintiff for such additional times as it deems
88 necessary to protect the plaintiff or any minor child from abuse.
89 Delete (c) and (d), and renumber (e) and (f) to (f) and (g). Insert:
90 (c) granting ano contact order to protect the plaintiff,
91 plaintiff’s minor child, and/or any other relative or household
92 member of the plaintiff;
93 (d) ordering the plaintiff temporary custody of plaintiffs minor
94 child.
95 (e) ordering the defendant to pay temporary support for the
96 plaintiff or any child in the plaintiff’s custody or both in each
97 instance when the plaintiff so requests and the defendant is able
98 to do so and has a legal obligation to support such a person; and
99 is not already doing so pursuant to another valid court order.

100 Add to the end of paragraph 2;

101 The plaintiff shall file an affidavit with the complaint. Plaintiff
102 may subsequently amend the complaint or affidavit with leave of
103 the court, which leave shall be liberally granted.
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104 Substitute new paragraph 3 at line 23 of the current statute:
105 Any relief granted by the court shall be for a fixed period of
106 time not to exceed one year, at the expiration of which the court
107 may extend any order, upon motion of the plaintiff or upon notice
108 by the court, indefinitely or for such additional time as the court
109 deems necessary to protect the plaintiff from abuse. The court may
110 modify its order at any subsequent time upon motion by either
111 party upon a showing of a material change of circumstances or
112 the need for greater protection for the plaintiff or plaintiff’s minor
113 child. Any vacate order granted by a court shall commence
114 forthwith. Whenever a court allows a delay in any five day hearing
115 at the defendant’s request the court shall enter such temporary
116 orders as prohibits the defendant from removing, destroying or
117 alienating any item except the defendant’s personal clothing and
118 possessions and from in any way interfering with plaintiff’s
119 continued right to occupy any premises to which both parties claim
120 a right to occupy. No such delay shall be for a period of longer
121 than three court days.
122 Add at the end of the first sentence of paragraph 5 (which
123 begins, “Any action commenced...)
124 , including permanently enjoining the defendant from abusing
125 the plaintiff. The court may modify its order at any subsequent
126 time to protect the plaintiff, or, upon motion of either party upon
127 a showing of a material change in circumstances, except that the
128 defendant may not subsequently modify in any court any
129 restraining order, vacate order, no contact order, or custody order
130 or judgment granted pursuant to any abuse prevention action
131 without at least seven days prior notice to the plaintiff and
132 disclosure to the court the existence of the prior order and that
133 it was issued pursuant to an abuse prevention action.
134 Insert before the last paragraph of section 3:
135 At any hearing before a proper forum court as determined or
136 selected pursuant to paragraph two of Section two of this chapter,
137 the court shall make findings of fact regarding which party has
138 been the primary aggressor, the relative vulnerability of each party
139 to another party, the relative fear which each party feels for each
140 other party, whether any actions or behavior was done in self-
141 defense, whether any abuse was witnesses by a minor child of
142 either party, and any other relevant factors. When a court finds



1988] HOUSE - No. 2953 5

I

143 that more than one party is at serious risk, and vacate orders are
in issue, the court shall (take into make account findings as to)
the relative financial and other resources available to each party
which might enable that party to obtain other housing and the
disruption if children are moved.

144
145
146
147

The court shall not grant mutual restraining or no contact
orders in any abuse prevention action unless the court makes
specific findings that each party has been guilty of deliberately
causing or threatening serious bodily harm to another party which
was not done in defense of self or others. Whenever a court issues
a mutual restraining and/or no contact order pursuant to any
abuse prevention action, the court shall fashion a detailed, highly
individualized order which determines how the parties are to
conduct their daily lives free from any mutual contact during the
pendency of such order. Such order should be sufficiently specific
to appraise any law officer as to which party has violated the order
if the parties are in or appear to be in violation of the order.

148
149
150
151
152
153
154
155
156
157
158
159
160 Add to the end of the last paragraph:
161

, provided that the court shall not order shared legal custody
or visitation without making specific findings that it will be in the
best interest of the child and that neither the child nor the plaintiff
will be in any danger of further abuse from the defendant. No
court may order any person not a party to an action to supervise
visitation, to use his or her home for any aspect of visitation, or
to transport any child for visitation without such person’s consent,
any person so consenting may withdraw such consent freely.

162
163
164
165
166
167
168

In any action during or subsequent to an abuse prevention
action in which custody is in issue, the court may order an
investigation of the parties by the family service officer or an
independent evaluator. In awarding temporary or permanent
custody to one of the parents where there has been domestic abuse
or credible allegations of domestic abuse, the court shall, to the
extent possible, preserve the relationship between the primary
caretaker parent, and shall protect the child from being in the
custody of the primary abuser, because abuse has detrimental
affects on all members of the family. The court shall attempt to
discourage kidnappings or threats or actual use offorce or trickery
by a parent or agent of a parent to obtain custody, except that

169
170
171
172
173
174
175
176
177
178
179
180
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181 the court shall not punish the child because of the parent’s
182 wrongdoing in obtaining custody where it is clearly in the child’s
183 best interest for that parent to have custody.
184 Add at the end;
185 No court shall issue any visitation order to any defendant under
186 this chapter. No court shall order or advise any plaintiff and
187 defendant to mediate any aspect of their case, either with a
188 probation officer, family service officer, other court personnel, or
189 with any outside person once a restraining, vacate, or no contact
190 order has been issued pursuant to this chapter or Chapters two
191 hundred and seven, two hundred and eight, two hundred and nine
192 or two hundred and nine C of the general laws, unless the victim
193 so requests and continues to so request after the court finds that
194 the victim is aware of this protection, and that the victim is freely
195 requesting this service. Any person mediating any aspect of any
196 case in which abuse has been alleged shall be required to stop the
197 mediation if there are threats of abuse, fear of abuse orretaliation
198 expressed by the alleged victim, or if the mediator feels the parties
199 are not able to negotiate from positions of equal power.

200 Add to the end of G.L. c. 209A, 3:
201 The need to protect persons from further domestic abuse being
202 critical, where there has been a history of abuse by the defendant
203 against the plaintiff or other family or household members, a court

204 shall not deny any complaint filed under this chapter solely
205 because it was not filed within thirty days after the last incident.
20' Before denying any complaint as untimely, the court shall inquire
207 of the plaintiff whether there have been previous incidents of
208 domestic abuse, and shall note such history or absence on any
209 order or denial for relief.
210 No clerk-magistrate or register shall refuse to file any complaint
211 under this chapter.
212 SECTION 4. Temporary Orders: Notice; Hearing
213 Add to the end of the second sentence of the second paragraph:
214 ,

except that in every situation where the defendant’s address
215 is unknown the court shall order that service be made in a way
216 reasonably likely to notify the defendant or by publication. The
217 cost of publication shall be waived if the plaintiff is indigent, and
218 the court shall inquire whether the plaintiff is indigent.
219 Publication in the police notes section of local newspaper shall
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220 be sufficient notice provided the names of the plaintiff, defendant,
221 the court, and date of the next hearing is included. When
222 publication is ordered, the court may order a hearing date up to
223 two weeks away, and the court shall automatically renew any
224 temporary orders in the interim without the plaintiff being
225 present.

1 REWORDING OF SECTION SIX OF M.G.L. c. 2Q9A
2 Whenever any law officer has reason to believe that a family
3 or household member, as defined in Section one of this chapter,
4 has been abused or is in danger of being abused, such officer must
5 use all reasonable means to prevent further abuse including; (1)
6 remaining on the scene as long as there is immediate danger to
7 the physical safety of such person without the presence of a law
8 officer, including but not limited to staying in the dwelling unit
9 for a reasonable period of time; (2) assisting such person in

10 obtaining medical treatment necessitated by an assault, which may
11 include driving the victim to the emergency room of the nearest
12 hospital, or arranging for appropriate transportation to a health
13 care facility, any law to the contrary notwithstanding; (3) assisting
14 such person in locating and getting to a safe place, including but
15 not limited to a designated meeting place for a shelter or safe
16 home, a family member’s or a friend’s residence, or similar place
17 of safety. The officer shall consider the victim’s preference in this
18 regard and what is reasonable under all of the circumstances; and
19 (4) giving such person immediate and adequate notice of his or

20 her rights, which notice shall consist of handing such person a
21 copy of the following statement written in English and Spanish,
22 and reading the same to such person in English:
23 “You have the right to go to the superior, probate and family,
24 district or Boston Municipal Court if you reside within the
25 appropriate jurisdiction, and file a complaint requesting any of
26 the following applicable orders: (a) an order restraining your
27 attacker from abusing you; (b) an order directing your attacker
28 to leave your household; (c) an order awarding you custody of
29 a minor child; (d) an order directing your attacker to pay
30 support for you or any minor child in your custody if the
31 attacker has a legal obligation to support them; and (e) an order
32 directing your attacker to pay you for losses suffered as a result
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33 of the abuse, including medical and moving expenses, loss of
34 earnings or support, attorney’s fees and other out-of-pocket
35 losses for injuries sustained.”
36 For an emergency on weekends, holidays or weeknights you
37 should call the police, who will refer you to a justice of the
38 superior, probate and family, district or Boston municipal court
39 departments.
40 “You have the right to go to the appropriate district court
41 or the Boston municipal court and seek a criminal complaint
42 for threats, assault and battery, assault with a deadly weapon,
43 assault with intent to kill or other related offenses.
44 “If you are in need of medical treatment, you have the right
45 to request that the officer present drive you to the nearest
46 hospital or otherwise assist you in obtaining medical treatment.
47 “If you believe that police protection is needed for your
48 physical safety, you have the right to request that the officer
49 present remain at the scene until you and your children can leave
50 or until your safety is otherwise ensured.”
51 The officer shall leave a copy of the foregoing notice with such
52 person before leaving the scene or premises.
53 Arrest by a law officer shall be mandatory under any of the
54 following circumstances:
55 (a) The law officer witnesses or has probably cause to believe
56 that a person has committed a felony;
57 (b) The law officer witnesses the commission of a misdemeanor
58 involving abuse as defined in Section one of this chapter;
59 (c) The law officer has probably cause to believe that a person
60 has violated a temporary or permanent restraining order or
61 judgment issued pursuant to Section 14 of Chapter 207, Section
62 34C of 208, Section 3 of this Chapter and Section 15 of Chapter
63 209C;

64 (d) The law officer has probable cause to believe that a person
65 has violated a temporary or permanent vacate order or judgment
66 issued pursuant to Section 14 of Chapter 207, Section 15 ol
67 Chapter 209C.
68 When determining if arrest is mandatory, the law officer making
69 such arrest shall first consider which party was acting as the
70 primary aggressor and arrest said primary aggressor. In order to
71 determine which party was the primary aggressor, the law officer
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72 shall consider each of the following factors which are relevant
73 under the circumstances of each individual case:
74 (i) the intent to protect victims of domestic violence under this
75 chapter;
76 (ii) the comparative extent of injuries inflicted or serious threats
77 creating fear of physical injury;
78 (iii) the history of domestic violence between the persons
79 involved or the history of assaults on others;
80 (iv) the comparative vulnerability, strength and/or size of the
81 parties involved; and/or
82 (v) the likelihood that one party was acting in self-defense.
83 Arrest shall still be mandatory for violations ofrestraining and/
84 or vacate orders or judgments, as defined above, where the parties
85 have resumed, or appear to have resumed, contact or sharing a
86 houshold.
87 No law officer investigating an incident of domestic violence
88 shall threaten, suggest or otherwise indicate the arrest of all parties
89 for the purpose of discouraging requests for law enforcement
90 intervention by any party. Where complaints are received from
91 two or more opposing parties, the officer shall evaluate each
92 complaint separately to determine whether or not s/he should
93 arrest a party.
94 No law officer shall be held liable in any civil action regarding
95 personal injury or injury to property brought by any party to a
96 domestic violence incident for an arrest based on probable cause
97 when such officer acted in good faith and in compliance with this
98 chapter.
99 Whenever any law officer investigates an incident of domestic

100 violence, s/he shall file a written incident report with the
101 appropriate law enforcement department in accordance with
102 department procedures, but in no event longer than forty-eight
103 hours after said incident. The victim shall be provided a copy(ies)
104 of the full incident report upon request to the appropriate law
105 enforcement department at no cost.
106 209A, §7 Substitute the following for paragraph one:
107 Whenever the court orders the defendant to refrain from
108 abusing the plaintiff or to have no contact with the plaintiff or
109 to vacate the household or along with and any other abuse
110 prevention order, grants the plaintiff custody of a minor child
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under Section three, four or five of this Chapter, or Section thirty-
four B or thirty-four C of Chapter two hundred eight, or Section
eighteen or thirty-two of Chapter two hundred nine, or Section
fifteen of Chapter two hundred nine C, the register or clerk-
magistrate shall transmit two certified copies of each such order
and one copy of the complaint and summons forthwith to the
appropriate law enforcement agency which shall serve one copy
of each order upon the defendant, together with a copy of the
complaint and summons. Unless otherwise ordered by the court,
service shall be by delivering a copy in hand to the defendant.
However, if the law enforcement officer is unable after three
separate attempts to serve the defendant, the law enforcement
officer may serve the defendant by leaving a copy at the
defendant’s last and usual address. Law enforcement officers shall
use every reasonable means to enforce such orders, whether or
not the defendant has received notice of them. Law enforcement
agencies shall establish procedures adequate to insure that an
officer on the scene of an alleged violation of such order may be
informed of the existence and terms of such order. The court shall
notify the appropriate law enforcement agency in writing
whenever any such order is vacated and shall direct the agency
to mark all record of such vacated order and such agency shall
comply with such directive.

11l
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133

Changes to G.L. Chapter 209C134
Strike 65(d) and instead insert:135
§s(d) The IV-D agency may not file complaints solely for

custody or visitation, but shall be permitted to file actions for
paternity, support and, with a party’s permission for name change
of child and/or vacate, restraining or no contact orders; provided,
however, that said department shall be permitted to maintain an
action for paternity, support, name change, vacate, restraining,
or no contact order even if issues related to custody or visitation
are raised.

136
137
138
139
140
141
142
143

65(c); 69 (a), (b), (e); 611 (a) (d); and 613 by substituting
“IV-D agency for department of public welfare’’.

In §l3, insert after the first sentence: Upon the request of
a party seeking a vacate, restraining or no contact order, the court
shall impound that party’s address by excluding it from the
complaint and from all other court documents or testimony, and

144
145
146
147
148
149
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shall ensure that the address is kept confidential from each other
party except the IV-D agency.

150
151

Change §lO (b):152
(b) Prior to or in the absence of a custody order, the mother

shall have custody of a child born out of wedlock.
153
154

Add §lO (e):155
Any person who has previously been granted guardianship of

a minor in a probate court may be granted custody of said child
pursuant to this chapter without further notice if every party
except the IV-D agency required to be joint pursuant to sections
five and six of this chapter was given notice of said guardianship
proceeding. Any custody order issued pursuant to this chapter
shall supercede a previously issued custody order granted
pursuant to a guardianship of a minor petition if the guardian
was given notice of the proceeding under this chapter and the
guardianship action was disclosed to the court.

156
157
158
159
160
161
162
163
164
165

§l5 Delete the first paragraph and substitute:166
At any time pursuant to an action under this chapter the court

may upon motion of any party or sua sponte issue a temporary
order or final judgment including a vacate, restraining or no
contact order to protect a party or child just as the court could
so do under the abuse prevention act or Sections thirty-four B
and C of Chapter two hundred eight. Any such order or judgment,
including a custody provision if issued by a probate court, shall
be served as specified under Sections four and seven of Chapter
two hundred and nine and shall contain the following statement;

VIOLATION OF THIS ORDER IS A CRIMINAL OFFENSE.
Violations of such orders shall be enforced as under section seven
of chapter two hundred nine A.

167
168
169
170
171
172
173
174
175
176
177
178

Delete final paragraph and instead insert179
All orders entered pursuant to this section, unless modified or

revoked in a manner provided in Section twenty or twenty-three,
shall continue in force and be incorporated in the final judgment.
Violations of any order or judgment may be punished as
contempt.

180
181
182
183
184

§2O Add new paragraphs:185
Subject to Section twenty-three of this chapter, the court may

at anytime upon notice to the other parties modify a judgment
186
187
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188 to protect a party or child by adding a vacate, restraining or no
189 contact order to the judgment.
190 §23 (c) Add to the end:
191 maternity or change of name of the child.
192 Substitute the following first sentence for the one now in GLC
193 251 §llB, paragraph 1:
194 A party aggrieved by an interlocutory order of a trial court
195 justice in the superior court department, the housing court
196 department, the probate and family court department, or in an
197 abuse prevention action in the district court department may file,
198 within thirty days of the entry of such order, a petition in the
199 appropriate appellate court seeking relief from such order.
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