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By Ms. Fiero of Gloucester, petition of Patricia G. Fiero and other
members of the House that provision be made for the confidentiality
of records of psychotherapists. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Eight

An Act providing for the confidentiality of records of
PSYCHOTHERAPISTS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Section twenty Bof chapter two hundred thirty-
-2 three of the General Laws is hereby repealed.

1 SECTION 2. Chapter 233 of the General Laws is hereby
2 amended by inserting after section 20J the following twelve
3 sections:
4 Section 20K. Confidential relations and communications
5 The confidential relations and communications between and
6 among a licensed practicing psychotherapist and individuals,
7 couples, families or groups in the course of the practice of
8 psychology are placed on the same basis as those provided
9 between attorney and client, and nothing in this act shall be

10 construed to require any such priviledged communications to be
11 disclosed by any such person.
12 Section 20L. Definitions
13 As used in sections through inclusive, the following
14 terms, unless the context clearly requires otherwise, shall have the
15 following meanings:
16 a. “Psychotherapist.” A person licensed to practice medicine
17 who devotes a substantial portion of his time to the practice of
18 psychiatry or a person who is licensed as a psychologist by the
19 board of registration of psychologists; provided, however, that
20 such person has a doctoral degree in the field of psychology or
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21 is aregistered nurse licensed by the board of registration in nursing
22 whose certificate of registration has been endorsed authorizing the
23 practice of professional nursing in an expanded role as a
24 psychiatric nurse mental health clinical specialist, pursuant to the
25 provisions of section eighty Bof chapter one hundred and twelve
26 or is a social worker, licensed social worker, licensed certified
27 social worker, licensed social work associate or a licensed
28 independent clinical social worker.
29 b. “Administrative information.” A patient’s name, age, sex,
30 address, educational status, identifying number, date of onset of
31 difficulty, date of initial consultation, dates and character of
32 sessions (individual or group), and fees;
33 c. “Diagnostic information.” Therapeutic characterizations
34 which are of the types that are found in the Diagnostic and
35 Statistical Manual of Mental Disorders (DSM III), of the
36 American Psychiatric Association, or other professionally
37 recognized diagnostic manual;
38 d. “Disclose.” To communicate any information in any form;
39 e. “Third-party payor.” Any provider of benefits for mental
40 health services including but not limited to insurance carriers and
41 employers, whether on an indemnity, reimbursement, services or
42 prepaid basis, but excluding governmental agencies;
43 f. “Usual, customary or reasonable.” In applying this standard
44 the following definitions are applicable:
45 (1) “Usual” means a practice in keeping with the particular
46 psychotherapist’s general mode of operation;
47 (2) “Customary” means that range of usual practices provided
48 by psychotherapists or similar education, experience, and
49 orientation within a similar geographic or socioeconomic area;

50 (3) “Reasonable” means that there is an acceptable probability
51 that the patient will realize a significant benefit from the51
52 continuation of the mental health treatment.
53 In applying the standards of “usual, customary, and
54 reasonable,” the following guidelines are applicable. If a mental
55 health treatment is “usual” or “customary,” an inference that the

56 treatment is also “reasonable” is warranted. If the treatment is

57 neither “usual” nor “customary,” then it shall satisfy the criteria

58 of “reasonable.”
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59 Section 20M. Disclosure to third-party payors; limitations
60 A patient who is receiving or has received treatment from a
61 licensed, practicing psychotherapist may be requested to authorize
62 the psychotherapist to disclose certain confidential information
63 to a third-party payor for the purpose of obtaining benefits from
64 the third-party payor for mental health services, if the disclosure is
65 pursuant to a valid authorization as described in section twenty O
66 and the information is limited to:
67 a. Administrative information including the times and lengths
68 of patient appointments and fees;
69 b. Diagnostic information;
70 c. The status of the patient (voluntary or involuntary; inpatient
71 or outpatient);
72 d. The reason for continuing mental health services, limited to
73 an assessment of the patient’s current level of functioning and level
74 of distress (both described by the term mild, moderate, severe or
75 extreme);
76 e. Treatment plan, recommendations and somatic therapies;
77 f. A prognosis, limited to the estimated minimal time which
78 treatment might continue.
79 Section 20N. Disclosures as waiver of privileges
80 The authorization and disclosure of confidential information
81 pursuant to the provisions of section twenty M shall not constitute
82 a waiver of the privilege accorded by section twenty K and the
83 third-party payors are subject to the provisions of that section.
84 Section 200. Disclosure authorization; contents
85 A valid authorization for the purpose of this act shall:
86 a. be in writing;
87 b. specify the nature of the information to be disclosed, the
88 person authorized to disclose the information, to whom the
89 information may be disclosed, the specific purposes for which the
90 information may be used both at the time of disclosure and at
91 any time in the future;
92 c. specify that the patient is aware of the statutory privilege
93 accorded by section twenty K to confidential communications
94 between a patient and a psychotherapist;
95 d. state that the consent is subject to revocation at any time;
96 e. be signed by the patient or the person authorizing the
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97 disclosure. If the patient is adjudicated incompetent or is deceased98 the authorization shall be signed by the patient’s legally authorized99 representative. When the patient is under the age of 18 the100 authorization shall be signed by the patient’s parent or legal101 guardian; and
f. contain the date upon which the authorization was signed.103 Section 20P. Time limitation of disclosure authorization104 Any authorization executed shall only apply only to the105 disclosure of information which exists as of the date the106 authorization is signed and shall not be effective more than one107 year from that date.
Section 20Q. Patient’s copy of disclosure authorization

109 A copy of the authorization shall be provided to the person110 authorizing the disclosure.
111 Section 20R. Disclosures by third-party payor

Information disclosed pursuant to section twenty M shall not
113 be further disclosed by the third-party payor or to any other party
114 or in any legal proceeding without valid authorization, unless
115 disclosure is otherwise required by law or when relevant to legal
116 disputes between the third-party payor and the patient withregard
117 to a determination of the entitlement to, or the amount of,
118 payments of benefits for mental health services.
119 Section 20S. Purpose of disclosure; limitations
120 Disclosure of information pursuant to section twenty Mis
121 limited to the purposes specified in the authorization. Information
122 disclosed pursuant to section twenty M shall not be revealed by
123 a third-party payor to any of its directors, officers, employees or
124 consultants other than those authorized by the third-party payor
125 to effectuate the purposes specified in the authorization, except
126 as provided in Section Bof this act.
127 Section 20T. Revocation of disclosure authorization
128 A patient who authorizes disclosure of confidential information
129 under section twenty M may revoke that authorization by
130 providing a written revocation to the recipient named in the
131 authorization and to the psychotherapist authorized to disclose
132 the information. The revocation shall be effective upon the receipt.
133 After the effective date of revocation, no information may be
134 disclosed pursuant to the authorization; however, information
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135 previously disclosed may be used for the purposes stated in the
136 written authorization.
137 Section 20U. Violations; penalties and costs
138 Any person who negligently violates the provisions of this act
139 shall be liable in an amount equal to the damages sustained by
140 the patient plus the costs of the action and reasonable attorney’s
141 fees. Any person who recklessly or intentionally violates the
142 provisions of sections twenty K through twenty T shall be liable

1 143 in damages sustained by the patient in an amount no less than
144 $5,000.00 plus the costs of the action and reasonable attorney’s
145 fees. In either case, either party is entitled to a trial by jury upon
146 request. Any liability imposed for violation of said sections is in
147 addition to, and not in lieu of, any civil or administrative remedy,
148 penalty, or sanction otherwise authorized by law.
149 Section 20V. Invalidity of waiver of provisions of act
150 Any consent or agreement purporting to waive the provisions
151 of sections twenty K through twenty U, inclusive shall be against
152 public policy and void.
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