
HOUSE No. 5261
By Mr. Alexander of Marblehead, petition of Lawrence R.

Alexander (by vote of the town) relative to the establishment of a
unique seaport trust fund in the town of Marblehead. Taxation.
[Local Approval Received.]
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In the Year One Thousand Nine Hundred and Eighty-Eight.

An Act establishing the Marblehead unique seaport trust.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. DEFINITIONS
2 For the purposes of this act, the words and phrases set forth
3 in this section shall have the following meanings:
4 “Affordable Housing Fund” shall refer to the Affordable
5 Housing Fund established herein.
6 “Board of Trustees” shall refer to the Trustees of the
7 Marblehead Unique Seaport Trust created herein.
8 “Housing Commission” shall refer to the group of individuals
9 appointed by the Board of Selectmen for the purpose of

10 addressing the shortable of affordable housing in the Town of
11 Marblehead.
12 “Trust Fund” shall refer to the Marblehead Unique Seaport
13 Trust Fund established herein.
14 “Seaport Trust” shall mean the Marblehead Unique Seaport
15 Trust established herein.
16 “Purchaser” shall mean the transferee, grantee or recipient of
17 any real property interests.
18 “Purchase price” shall mean 1) all consideration paid or
19 transferred by or on behalf of a purchaser to or for the benefit
20 of a seller or seller’s nominee, for the transfer of any real property
21 interest, and shall include, but not be limited to, all cash or its
22 equivalent so paid or transferred; 2) all cash or other property
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23 paid or transferred by or on behalf of a purchaser to discharge
24 or reduce any obligation of the seller; 3) the principal amount of
25 all notes or their equivalent, or other deferred payments, given
26 or promised to be given by or on behalf of a purchaser to a seller
27 or seller’s nominee; 4) the outstanding balance of all obligations
28 of a seller which are assumed by a purchaser or to which the real
29 property interest transferred remains subject after the transfer,
30 determined at the time of transfer, but excluding real estate taxes
31 and other municipal liens or assessments which are not overdue
32 at the time of transfer; 5) and the fair market value, at the time
33 of transfer, of any other consideration or thing of value paid or
34 transferred by or on behalf of a purchaser, including, but not
35 limited to. any property, goods or services paid, transferred or
36 rendered in exchange for such real property interest.
37 “Real property interest” shall mean any present or future legal
38 or equitable interest in or to real property located within
39 Marblehead, and any beneficial interest therein, including the
40 interest of any beneficiary in a trust which holds any legal or
41 equitable interest in real property; but shall not include any
42 interest which is limited to any or all of the following: the
43 dominant estate in any easement or right of way; the right to
44 enforce any restriction or easement right; any estate at will or at
45 sufferance, and any periodic estate having a term of less than thirty
46 years; any reversionary right, condition, or right of entry for
47 condition broken; the interest ofa mortgage or other secured party
48 in any mortgage or security agreement; and the interest of a
49 stockholder in a corporation, or a partner in a partnership.
50 “Seller” shall mean the transferor, grantor or immediate former
51 owner of any real property interests.
52 “Time of transfer” shall mean of any real property interest shall
53 mean, the time at which such transfer is legally effective as between
54 the parties thereto, and, in any event, with respect to a transfer
55 evidenced by an instrument recorded with the appropriate registry
56 of deeds or filed with the assistant recorder of the appropriate
57 registry district, not later than the time of such recording or filing.

I SECTION 2. ESTABLISHMENT OF TRUST

2 There is hereby established the Marblehead Unique Seaport
3 Trust, to be administered by a Board of Trustees established by
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4 Section Three, for the purposes of acquiring, improving, holding
5 and managing land and interests in land and improvements
6 thereon, of the types set forth in Section Five, and to provide
7 funding to the Housing Commission as described in Section Eight.

2 The Seaport Trust shall be administered by a Board consisting
3 of five persons appointed for staggered terms of three years by
4 the Board of Selectmen. The members shall be residents of
5 Marblehead and shall serve without compensation. The Board
6 shall elect a chairman, a secretary and a treasurer from among
7 its members and may adopt rules and regulations for the conduct
8 of its business and the management of the Trust property not
9 inconsistent with the provisions of this act. No business shall be

10 transacted without three board members present, and three
11 members present shall constitute a quorum. Decisions of the
12 Board shall be made by not less than three affirmative votes. The
13 Board shall keep accurate and current records of its meetings and
14 actions and shall file an annual report for inclusion in the Annual
15 Town Report. Executive sessions may be held in the manner
16 established and for the purposes set forth in Section 238 of
17 Chapter 39 of the Massachusetts General Laws, as amended.
18 Beginning with the first annual town meeting following the
19 effective date of this act, the Board of Trustees shall submit an
20 annual budget for its regular administrative expenses which
21 budget shall be approved by vote of town meeting. Special expense
22 not included in the annual budget arising in connection with the
23 preparation for purchase of property, shall be paid from the Trust
24 Fund as provided above and accounted for in the annual report.
25 The Selectmen shall also appoint a non-voting Advisory Board
26 which shall include representatives from other town commissions,
27 committees, and boards, including but not limited to the
28 Conservation Commission, the Recreation and Park Department,
29 the Planning Board, and the Harbor and Waters Board.

3 The Board shall, subject to the provisions of this act, have the
4 power and authority to (a) purchase and acquire fee simple

1 SECTION 4. AUTHORITY AND POWERS OF BOARD
2 OF TRUSTEES

1 SECTION 3. ADMINISTRATION OF TRUST
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5 interests, and any lesser interests including development rights,
6 in any land in the Town of Marblehead, of the types set forth in
7 section five, including any improvements and equipment thereon
8 acquisition of any interests other than options to purchase shall
9 be approved by majority vote of annual or special town meeting,

10 except that approval of town meeting for any particular
11 acquisition shall not be required if town meeting has by majority
12 vole granted to the Board a discretionary power to expend funds
13 of the trust and such acquisition requires no expenditure greater
14 than that authorized by the grant of the discretionary power; (b)
15 purchase any equipment, materials, devices, consulting services,
16 and labor necessary or useful to improve any property acquired
17 pursuant to subsection (a) above; (c) accept appropriations and
18 or bonding revenues voted by the Town Meeting of Marblehead
19 to be deposited in the Trust Fund as provided in Section 8 and
20 to provide funds to repay notes and obligations of theTown issued
21 pursuant to this section; (d) accept gifts of any kind, including,
22 but not limited to interests in land, personalty, or of funds to
23 further the purposes of the Marblehead Unique Seaport Trust;
24 (e) to accept any funds, including but not limited to those available
25 through grant or award programs of any governmental body or
26 private entity; (f) to lease all or any portion of its interests in any
27 land or interests thereon held or managed by it upon such terms

28 as it chooses, and with the approval of the Board of Selectmen,
29 to dispose of all or any portion of its interests in any land or

30 interests thereon held by it, subject to the provisions of Article
31 XCVH of the articles of amendments to the Constitution of
32 Massachusetts to the extent applicable; (g) incur debt, pledging
33 the full faith and credit of the Town of Marblehead only after
34 having been authorized to do so in each instance by a two-thirds
35 vote of a town meeting of the Town of Marblehead; (h) hire such
36 staff and obtain such professional services as are necessary in

37 order to perform its duties; (i) administer, improve, and manage
38 land and interests in land held by the Seaport Trust in a manner
39 which allows public use and enjoyment consistent with the
40 purposes of this Act as they relate to the natural and scenic

41 resources and amenities and to the commercial and recreational
42 activities of this historic seaport; (j) finance and construct
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43 historical, commercial, and recreational facilities, subject to the
44 provisions of Section 6 herein; (k) upon request and with the
45 acceptance of the Board of Trustees, to lease and manage historic,
46 commercial and recreational maritime lands and improvements
47 thereon not held by the Trust; (1) to initiate, prosecute, defend,
48 or otherwise participate in proceedings within the courts of the
49 Commonwealth of Massachusetts, of any other of the United
50 States, of the United States, of any other country or state, or
51 within any other judicial, quasi-judicial, or administrative body
52 or entity, for any purpose pertaining to the powers, duties, and
53 purposes of the Seaport Trust.
54 The Board is hereby empowered to issue its bonds and notes,
55 including notes in anticipation of bonds, for any of the purposes
56 set forth herein. The proceeds of such bonds or notes may be used
57 to pay, in whole or in part, acquisition costs; to provide reserves
58 for debt service and other expenses; to pay consulting appraisal,
59 advisory and legal fees and costs incidental to the issuance and
60 sale of such bonds or notes; to purchase, refund or renew bonds
61 or notes previously issued; and to pay any other costs and expenses
62 of the Seaport Trust necessary or useful for the accomplishment
63 of its purposes. Bonds or notes issued under this act shall be
64 authorized by the Board which shall have full power and authority
65 to determine the amount, form, terms, conditions, provisions for
66 the payment of interest and all other details thereof and to provide
67 for their sale and issuance at such price and in such manner as
68 the Board shall determine, subject only to any limitations set forth
69 in this act. Unless the Town of Marblehead shall have authorized
70 by a two-thirds vote of a town meeting the pledging of the full
71 faith and credit of the Town of Marblehead to secure an issue
72 of bonds or notes of the Marblehead Unique Seaport Trust, all
73 bonds or notes issued hereunder shall be payable solely from the
74 fees and other revenues of the Seaport Trust pledged to their
75 payment and shall not be deemed a pledge of the full faith and
76 credit of the Town of Marblehead, the commonwealth or any
77 political subdivision thereof or therein. In the event that the Town
78 of Marblehead pledges its full faith and credit to secure an issue
79 of bonds or notes of the Marblehead Unique Seaport Trust, funds
80 held in the Seaport Trust Fund may be used to pay so much of
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81 the obligation of the Town arising from the pledge as shall be
82 determined by the Board of Trustees.
83 The Board may enter into any agreements, including without84 limitation a loan agreement and a trust agreement, necessary to
85 effectuate and to secure any bonds or notes issued by the Seaport
86 Trust. Such agreements may pledge or assign, in whole or in part,
87 the revenues and other money held or to be received by the Seaport
88 Trust. Such agreements may contain such provisions for
89 protecting and enforcing the rights, security and remedies of the
90 holders of such bonds or notes, including, without limiting the
91 generality of the foregoing, provisions defining defaults and
92 providing for remedies in the event thereof which may include the
93 acceleration of maturities and covenants setting forth the duties
94 of, and limitations on, the Seaport Trust inrelation to the custody,
95 safeguarding, investment and application of money, the issuance
96 of additional debt obligations, the use of any surplus proceeds of
97 the borrowing, including any investment earnings thereon, and
98 establishment of special funds and reserves.
99 The pledge of any such agreement shall be valid and binding
100 and shall be deemed continuously perfected for the purposes of
101 the Uniform Commercial Code from the time when the pledge
102 is made; the revenues, money, rights and proceeds so pledged and
103 then held or thereafter acquired or received by the Seaport Trust
104 shall immediately be subject to the lien of such pledge without
105 any physical delivery or segregation thereof or further act; and
106 the lien of any such pledge shall be valid and binding against all
107 parties having claims of any kind in tort, contract or otherwise
108 against the town, irrespective of whether such parties have notice
109 thereof. No document by which a pledge is created need be file
110 or recorded except in the records of the Seaport Trust and no filing
111 need be made under the Uniform Commercial Code.
112 The trustees with respect to any such trust agreement entered
113 into pursuant to this section shall be a trust company or a bank
114 having the powers of a trust company within the commonwealth.
115 Any such trust agreement may provide that any money received
116 thereunder may be held, deposited or invested by the trustees,

117 notwithstanding the provisions of section eight, pending the
118 disbursement thereof, in any deposits or investments which are
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119 lawful for the funds of savings banks and shall provide that any
120 officer with whom or any bank or trust company with which such
121 money shall be deposited shall act as trustee of such money and
122 shall hold and apply the same for the purposes hereof and thereof.
123 subject to such regulation or limitation as this act or such trust
124 agreement may provide.
125 It shall be lawful for any bank or trust company within the
126 commonwealth to act as depository of the proceeds of bonds or
127 notes, revenues or other money hereunder and to furnish such
128 indemnifying bonds or to pledge such security, if any, as may be
129 required by the Board. Any trust agreement entered into pursuant
130 to this section may set forth the rights and remedies of the holders
131 of any bonds or notes and of the trustee and may restrict the
132 individual right of action by any such holders. In addition to the
133 foregoing, any such trust agreement may contain such other
134 provisions as the Board may deem reasonable and proper. All
135 expenses incurred in carrying out the provisions of such trust
136 agreement may be treated as part of the cost of operation of the
137 Seaport Trust and paid from the revenues or other funds pledged
138 or assigned to the payment of the principal of and the premium.
139 if any, and interest on the bonds or notes or from any other funds
140 available to the Seaport Trust. In addition to other security
141 provided herein or otherwise by law, bonds or notes issued under
142 this section may be secured, in whole or in part, by insurance or
143 by letters or lines of credit or other credit facilities issued to the
144 Seaport Trust by any bank, trust company or other financial
145 institution, within or without the commonwealth, and the Seaport
146 Trust may pledge or assign any of its revenues as security for the
147 reimbursement by the Seaport Trust to the issuers of such letters
148 or lines of credit, insurance or credit facilities of any payments
149 made thereunder.
150 The Seaport Trust shall provide funds for affordable housing
151 as described in Section Eight.

3 Land or structures to be acquired and held as a part of the
4 Seaport Trust, or interests therein which are to be so acquired

1 SECTION 5. TRUST TO ACQUIRE CERTAIN
2 INTERESTS
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5 and held, shall be situated in the Town of Marblehead or in such
6 other places as are necessary or useful to realizing the purposes
7 of the Seaport Trust, and may consist of, but shall not be limited
8 to, any of the following types of land, including related structures
9 and equipment therein; (a) Ocean, harbor and pond frontage in

10 the form of beaches, dunes, backlands and uplands; (b) barrier
11 beaches; (c) fresh and salt water marshes, estuaries and adjoining
12 uplands; (d) land providing access to ocean, harbor and pond
13 frontage and land for parking, historic, commercial or
14 recreational maritime uses; (e) land for future historic, commercial
15 and recreational maritime facilities and uses. Improvements,
16 materials, equipment and devices to be acquired or developed and
17 held as part of the Seaport Trust may consist of any
18 improvements, materials, equipment or devices which the Board
19 determines are necessary or useful in realizing the purposes of the
20 Seaport Trust.

1 SECTION 6. PROPERTY TO BE RETAINED IN NATURAL
2 STATE, EXCEPTIONS
3 The Board of Trustees, shall retain any real property interest
4 relating to land and water areas acquired pursuant to this act
5 predominantly in its natural, scenic or open condition except
6 where the Board determines that improvement of such interests
7 will promote the preservation or improvement of historic,
8 recreational or commercial maritime uses consistent with the
9 purposes of this act.

3 The Board of Trustees shall file annually with the secretary of
4 environmental affairs a maritime preservation, public access, and
5 outdoor recreation plan which shall be, as far as possible,
6 consistent with Town and regional planning relating to the area.
7 The Board of Trustees may, from time to time, amend such plan.
8 The plan shall show all real property interests then currently held
9 by the Board including a description of the use thereof, and all

10 acquisitions, improvements or dispositions of real property
11 interests held by the Board at any time during the year preceding
12 each filing.

1 SECTION 7. MARBLEHEAD UNIQUE SEA PORT TRUST
2 PLAN
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3 The Board shall meet its financial obligations by drawing upon
4 a Marblehead Unique Seaport Trust Fund, to be set up as a
5 revolving account by the Treasurer of the Town of Marblehead.
6 Deposits into the fund shall include (a) funds appropriated and/
7 or bonding revenues to be deposited into the fund by vote ofTown
8 Meeting; (b) voluntary contributions of money and other liquid
9 assets to the fund; (c) revenues from fees imposed upon the

10 transfer of real property interests as set forth in Section 10
11 occurring after the effective date of this act as set forth in Section
12 17, together with payments of interest and penalties under Section-
-13 13; (d) proceeds from disposal of real property or interests; (e)
14 all rents, fees, and other income arising from the leasing or other
15 use of properties held or managed by the Trust; (f) and all funds
16 obtained, including but not limited to those obtained from
17 matching grant, other grant, or award programs of any
18 governmental body or private entity.
19 Twenty-five percent of the transfer fees collected pursuant to
20 Section 10 below shall be placed in an Affordable Housing Fund
21 to be set up as a revolving account by the Treasurer of the Town
22 of Marblehead. The funds deposited in the Affordable Housing
23 Fund shall be drawn upon by the Housing Commission to fund
24 such housing programs as the Housing Commission determines
25 are necessary or useful in making affordable housing available to
26 the residents of Marblehead.
27 All expenses lawfully incurred by the Board in carrying out the
28 provisions of this act shall be evidenced by proper vouchers and
29 other record keeping. The Treasurer of said town shall invest
30 available assets of the Seaport Trust Fund at the prudent direction
31 of the Trustees, and all income thereon shall accrue to the Seaport
32 Trust Fund.

1 SECTION 9. ACCOUNTING
2 The Board shall keep a full and accurate account of its actions
3 including a record as to when, from or to whom, and on what
4 account money has been paid or received relative to this act, and
5 as to when, from and to whom and for what consideration real

1 SECTION 8. TRUST FUND. AFFORDABLE HOUSING
2 FUND
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6 property interests have been acquired, improved, or disposed of.
7 Said records and accounts shall be subject to examination by the
8 director of accounts or his agent pursuant to section forty-five of
9 chapter thirty-five of the General Laws. The Town Treasurer shall

10 keep a full and accurate account stating when, from or to whom,
11 and on what account money has been paid or received relative
12 to the activities of the Board and the Seaport Trust. Said account
13 shall be subject to examination by the director of accounts or his
14 agent pursuant to section forty-four of chapter thirty-five of the
15 General Laws.

1 SECTION 10. FEE IMPOSED UPON CERTAIN
2 TRANSFERS
3 There is hereby imposed a fee equal to one percent (1.00%) of
4 the purchase price upon the transfer of any non-exempt interest
5 in real property situated in Marblehead. The initial transfer fee
6 established herein shall take effect upon the effective date of this
7 Act as set forth in Section 17 herein, and shall apply to all non-
-8 exempt transfers of real property interests occurring on or after
9 the effective date of this Act.

10 The transfer fee percentage shall be subject to adjustment by
11 majority vote of town meeting, and shall be no less than one half
12 of one percent (0.5%) and no more than two percent (2.0%). Any
13 revision or adjustment of the transfer fee approved by Town
14 Meeting shall become effective on the thirtieth (30th) day
15 following the vote by majority of Town Meeting, and shall apply
16 to all non-exempt transfers of real property interests occurring
17 on or after the thirtieth (30th) day after such vote.
18 Said fee shall be the liability of the purchaser of such real
19 property interest, and any agreement between the purchaser and
20 the seller or any other person with reference to the allocation of
21 the responsibility for bearing said fee shall not affect such liability
22 ofthe purchaser. The fee shall be paid to the Board, or its designee,
23 and shall be accompanied by a copy of the deed or other
24 instrument evidencing such transfer, ifany, and an affidavit signed
25 under oath or under the pains and penalties of perjury by the
26 purchaser or his legal representative, attesting to the true and
27 complete purchase price and the basis, if any, upon which the
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28 transfer is claimed to be exempt in whole or in part from the fee
29 imposed hereby. The Board, or its designee, shall promptly
30 thereafter execute and issue a certificate indicating that the
31 appropriate fee has been paid or that the transfer is exempt from
32 the fee, stating the basis for the exemption. The Register of Deeds
33 for Essex County, and the Assistant Recorder for the registry
34 district of Essex County, shall not record or register, or receive
35 or accept for recording or registration, any deed, except a
36 mortgage deed, to which has not been affixed such a certificate,
37 executed by the Board or its designee. Failure to comply with this
38 requirement shall not affect the validity of any instrument. The
39 Board shall deposit all fees received hereunder with the Treasurer
40 of the Town of Marblehead, as a part of the funds established
41 by Section Eight. The fee imposed hereunder shall be due
42 simultaneously with the time of transfer of the property upon
43 which it is imposed.
44 Notwithstanding the foregoing, whenever there is a conveyance
45 of real property interests and a conveyance of personalty related
46 thereto, the allocations of payments between real estate and
47 personalty agreed to by the purchaser and seller shall not
48 determine the amount of the fee due pursuant to this Section;
49 instead, the Trust may require payment of the fee referred to in
50 this Section based upon the then fair market value of the real
51 property interests so conveyed as determined by the Trust.

1 SECTION 10A. FEE IMPOSED UPON STOCK
2 TRANSFERS, ETC.
3 There is hereby imposed a fee equal to one percent (1.00%) of
4 the fair market value of real property interests held in the name
5 of or otherwise owned by a corporation upon the transfer of a
6 controlling interest of the stock of such corporation. The initial
7 transfer fee established herein shall take effect upon the effective
8 date of this Act, as set forth in Section 17 herein, and shall apply
9 to transfers of controlling stock interests occurring on or after the

10 effective date of this Act.
11 The transfer fee percentage shall be subject to adjustment by
12 majority vote of town meeting, and shall be no less than one half
13 of one percent (0.5%) and no more than two percent (2.0%). Any
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14 revision or adjustment of the transfer fee approved by Town
15 Meeting shall become effective on the thirtieth (30th) day
16 following the vote by majority of Town Meeting, and shall apply
17 to transfers of controlling stock interests occurring on or after the
18 thirtieth (30th) day after such vote.
19 This fee is due on or before the time of transfer of the stock.

3 At any time within seven days following the issuance of the
4 certificate of payment of the fee imposed by section ten, the
5 purchaser or his legal representative may return said certificate
6 to the Board or its designee for cancellation, together with an
7 affidavit signed under oath or under the pains and penalties of
8 perjury that the transfer, with respect to which such certificate was
9 issued, has not been consummated, and the fee paid with respect

10 to such transfer shall be returned to the purchaser or his legal
I I representative within ten business days or such other reasonable
12 period as is necessary to enable the Board of Trustees to confirm
13 that the sale was not consummated.

3 The following transfers of real property interests shall be
4 exempt from the fee established by section ten. Except as
5 otherwise provided, the purchaser shall have the burden of proof
6 that any transfer is exempt hereunder.
7 (a) The first fifty-thousand dollars of the purchase price of a
8 transfer.
9 (b) Transfers to the government of the United States, the

10 commonwealth, any of their instrumentalities, agencies or
I I subdivisions, the Town of Marblehead, or to the Marblehead
12 Unique Seaport Trust.
13 (c) Transfers made without additional consideration, to
14 confirm, correct, modify or supplement a transfer previously
15 made.
16 (d) Transfers made as gifts, by will or otherwise, without
17 consideration. In any proceedings to determine the amount of any

1 SECTION 11. RETURN AND CANCELLATION OF
2 CERTIFICATE

1 SECTION 12. CERTAIN TRANSFERS EXEMPT FROM
2 IMPOSITION OF FEE



1988] HOUSE No. 5261 13

18 fee due hereunder, it shall be presumed that any transfer for
19 consideration of less than fair market value of the real property
20 interests transferred was made as a gift without consideration to
21 the extent of the difference between the fair market value of the
22 real property interests transferred and the amount of consider-
-23 ation claimed by the purchaser to have been paid or transferred,
24 if the purchaser shall have been at the time of transfer the spouse,
25 the lineal descendant, or the lineal ancestor of the seller, by blood
26 or adoption, and otherwise it shall be presumed that consideration
27 was paid in an amount equal to the fair market value of the real
28 property interests transferred, at the time of transfer.
29 (e) Transfer to the trustees of a trust in exchange for a beneficial
30 interest received by the seller in such trust and distributions by
31 the trustees of a trust to the beneficiaries of such trust, provided
32 that pursuant to such transfer no taxable gain is recognized under
33 the provisions of the Internal Revenue Code of 1954, as amended.
34 (f) Transfers by operation of law without actual consideration,
35 including but not limited to transfers occurring by virtue of the
36 death or bankruptcy of the owner of a real property interest.
37 (g) Transfers made in partition of land and improvements
38 thereto, under chapter two hundred and forty-one of the General
39 Laws.
40 (h) Transfers to any charitable organization as defined in clause
41 Third of section five of chapter fifty-nine of the General Laws,
42 or any religious organization, provided that the real property
43 interests so transferred will be held by the charitable or religious
44 organization solely for its public charitable or religious purposes.
45 (i) Transfers to a mortgagee in foreclosure of the mortgage held
46 by such mortgagee, and transfers of the property subject to a
47 mortgage to the mortgagee in consideration of the forbearance
48 of the mortgagee from foreclosing said mortgage; but only to the
49 amount of the outstanding balance under the mortgage plus the
50 expenses of foreclosure. This exemption shall not apply to

51 purchases at foreclosure by any person other than the mortgagee.
52 (j) Transfers made to a corporation or partnership at the time
53 of its formation, pursuant to which transfer no gain or loss is
54 recognized under the provisions of section three hundred and fifty-
-55 one of the Internal Revenue Code of 1954, as amended.
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56 (k) Transfers made to a stockholder of a corporation in
57 liquidation of the corporation, and transfers made to a partner
58 of a partnership in dissolution of the partnership.
59 (1) Transfers consisting of the division of marital assets under
60 the provisions of section thirty-four of chapter two hundred and
6! eight of the General Laws or other provisions of law.
62 (m) Transfers of property consisting in part of real property
63 interests situated in Marblehead and in part of other property
64 interests, to the extent that the property transferred consists of
65 property other than real property situated in Marblehead;
66 provided that the purchaser shall furnish the Board with such
67 information as it shall require or request in support of the claim
68 of exemption and manner of allocation of the consideration for
69 such transfers.

I SECTION 13. FAILURE TO PAY TRANSFER FEE,

2 PENALTIES, ETC.
3 A purchaser who fails to pay all or any portion of the fee
4 established by Section 10 on or before the time when the same
5 is due shall be liable for the following payments in addition to
6 said fee:
7 (a) Interest: The purchaser shall pay interest on the unpaid
8 amount of the fee to be calculated from the time of transfer at
9 a rate equal to twelve per cent per annum or such other rate as

10 is adopted by majority vote of Town Meeting and is consistent
11 with state law.
12 (b) Penalties: Any person who, without fraud or willful intent
13 to defeat or evade a fee imposed by this chapter, fails to pay all
14 of the fee within thirty days after the time of transfer, shall pay
15 a penalty equal to five per cent of the outstanding fee as
16 determined by the Board for each month or portion thereof
17 thereafter that the fee is not paid in full; provided, however, that
18 in no event shall the amount of any penalty imposed hereunder
19 exceed twenty-five per cent of the unpaid fee due at the time of

20 transfer. Whenever the Board determines that all or a portion of
21 a fee due under this chapter was unpaid due to fraud with intent
22 to defeat or evade the fee imposed by this chapter, a penalty equal
23 to the amount of said fee as determined by the Board shall be
24 paid by the purchaser in addition to said fee.



1988] HOUSE No. 5261 15

1 SECTION 14. NOTICE OF FAILURE TO PAY
2 TRANSFER FEE
3 (a) The Board shall notify a purchaser by registered or certified
4 mail of any failure to discharge in full the amount of the fee due
5 under the Act and any penalty or interest assessed. The
6 commission shall grant a hearing on the matter of the imposition
7 of said fee, or of any penalty or interest assessed, if a petition
8 requesting such hearing is received by the Board within thirty days
9 after the mailing of said notice. The Board shall notify the

10 purchaser in writing by registered or certified mail of its
11 determination concerning the deficiency, penalty or interest
12 within fifteen days after said hearing. Any party aggrieved by a
13 determination of the Board concerning a deficiency, penalty or
14 interest may, after payment of said deficiency, appeal to the
15 district or superior court within three months after the mailing
16 of notification of the determination of the Board. Upon thefailure
17 to timely petition for a hearing, or appeal to said courts, within
18 the time limits hereby established, the purchaser shall be bound
19 by the terms of the notification, assessment or determination, as
20 the case may be, and shall be barred from contesting the fee, and
21 any interest and penalty, as determined by the Board. All decisions
22 of said courts shall be appealable. Every notice to be given under
23 this section by the Board shall be effective if mailed by certified
24 or registered mail to the purchaser at the address stated in a
25 recorded or registered instrument by virtue of which the purchaser
26 holds any interest in land, the transfer of which gives rise to the
27 fee which is the subject of such notice; and if no such address is
28 stated or if such transfer is not evidenced by an instrument
29 recorded or registered in the public records in the Town of
30 Marblehead, such notice shall be effective when so mailed to the
31 purchaser in care of any person appearing of record to have a fee
32 interest in such land, at the address of such person as set forth
33 in an instrument recorded or registered in Marblehead.
34 (b) All fees, penalties and interest required to be paid pursuant
35 to this chapter shall constitute a personal debt of the purchaser
36 and may be recovered in an action of contract or in any other
37 appropriate action, suit or proceeding brought by the Board; said
38 action, suit or proceeding shall be subject to the provisions of
39 chapter two hundred and sixty of the General Laws.
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40 (c) If any purchaser liable to pay the fee established by this act
41 neglects or refuses to pay the same, the amount, including any
42 interest and penalty thereon, shall be a lien in favor of the Board
43 of Trustees upon the real property, the purchase of which gives
44 rise to the obligation to pay the transfer fee. Said lien shall arise
45 at the time of transfer and shall continue until the liability for such
46 amount is satisfied. Said lien shall in any event terminate not later
47 than six years following the time of transfer. Said lien shall not
48 be valid as against any mortgagee, pledgee, purchaser or
49 judgement creditor unless notice thereof has been filed by the
50 Board (i) with respect to real property or fixtures, in the registry
51 of deeds for Essex County, or (ii) with respect to personal
52 property, in the office in which a security of financing statement
53 or notice with respect to the property would be filed in order to
54 perfect a nonpossessory security interest belonging to the person
55 named in the relevant notice, subject'to the same limitations as
56 set forth in section fifty of chapter sixty-two of the General Laws.
57 In any case where there has been a refusal or neglect to pay
58 any fee, interest or penalties imposed by this act, whether or not
59 levy has been made, the Board, in addition to other modes ofrelief,
60 may direct a civil action to be filed in a district or superior court
61 of the commonwealth to enforce the lien of the Board under this
62 section with respect to such liability or to subject any property
63 to whatever nature, of the delinquent, or in which he has any right,
64 title or interest, to the payment of such liability.
65 The Board may issue a waiver or release of any lien imposed
66 by this section. Such waiver or release shall be conclusive evidence
67 that the lien upon the property covered by the waiver or release
68 is extinguished.

3 Notwithstanding any general or special law to the contrary, no
4 adjustment shall be made pursuant to Section 4 of Chapter 62F
5 of the Massachusetts General Laws on account of revenues
6 received from any excise established by this Act, nor shall revenues
7 received from any excise established by this Act affect distribution
8 to the town of local aid funds pursuant to resolution local aid.

1 SECTION 15. NO EFFECT UPON STATE TAX CAP OR
2 LOCAL AID
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3 The authority granted herein shall not affect the ability of the
4 Town of Marblehead to accept or apply for matching grants, other
5 grants, awards, honoraria, or other funds.

SECTION 17. TERMINATION OF TRUST
In the event that the Marblehead Unique Seaport Trust is

dissolved, terminated by operation of law or otherwise, title to
all funds and other property and interests held by the Trust shall
vest in the Town of Marblehead as herein provided. Title and
interests in real and personal property shall be placed under the
control and management of the Board of Selectmen or its
designee(s) who shall maintain, protect, limit the future use of,
improve, dispose of, or otherwise conserve and properly utilize
such title and interests to further the purposes of this Act. Such
title and interests in land shall remain subject to the provisions
of Article XCVII of the Articles of Amendments to the
Constitution of Massachusetts. Funds held by the Trust shall be
placed under the control and management of the Board of
Selectmen or its designee(s) who shall utilize such funds to further
the purposes of this Act.

7

5

4
5
6
7
8
9

10
11
12
13
14
15
16

If any of the provisions of this Act or application thereof to
any person or circumstance is held invalid, such invalidity shall
not affect other provisions or applications of this Act which can
be given effect without the invalid provision or application, and
to this end the provisions of this Act are declared to be severable.

2
3
4
5
6

SECTION 19. EFFECTIVE DATE OF ACT
2

1 SECTION 16. NO EFFECT UPON ACCEPTANCE OF
2 GRANTS, ETC.

SECTION 18. SEVERABILITY

This act shall become effective sixty (60) days following its
acceptance by majority vote of a Town Meeting of the Town of
Marblehead.

3
4
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