
HOUSE No. 5325

HOUSE OF REPRESENTATIVES, March 28, 1988.

The committee on Human Services and Elderly Affairs, to whom
were referred so much of therecommendations of the Executive Office
ofElder Affairs (House, No. 98) as relates to insuring the elderly equal
access to long term care facilities participating in the medical
assistance program (accompanied by bill, House, No. 101), the
petition (accompanied by bill, Senate, No. 511) of Michael J. Barrett,
Barbara Hildt, and Christopher J. Hodgkins for legislation to extend
the rights of elderly recipients of Medicaid to nursing home services;
the petition (accompanied by bill. Senate, No. 512) of Michael J.
Barrett, John Patrick Houston, Frederick E. Berry, John W. Olver
and Mary L. Padula for legislation to ensure the elderly equal access
to long-term care facilities participating in the medical assistance
program; the petition (accompanied by bill, House, No. 378) of
Charles Robert Doyle relative to insuring the elderly equal access to
long term care facilities participating in the medical assistance
program; the petition (accompanied by bill, House, No. 959) of
Angelo M. Scaccia for legislation to insure the elderly equal access
to long term care facilities; the petition (accompanied by bill, House,
No. 2862) of Paul Kollios, Sherwood Guernsey, David B. Cohen and
Thomas G. Palumbo for legislation to ensure the elderly equal access
to long-term care facilities participating in the medical assistance
program; and the petition (accompanied by bill, House, No. 3463)
of David P. Magnani, Susan C. Tucker, Barbara Hildt and Barbara
Gardner for legislation to insure the elderly equal access to long term
care facilities, reports recommending that the accompanying bill
(House, No. 5325) ought to pass.

For the committee,

PAUL KOLLIOS

Commontocaltf) of iHactfacijusfett*
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®fje Commontoealtt of fflasteactjusettsi

In the Year One Thousand Nine Hundred and Eighty-Eight,

An Act to ensure the elderly equal access to long term care
FACILITIES PARTICIPATING IN THE MEDICAL ASSISTANCE PROGRAM.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 118 E of the General Laws is hereby
2 amended by inserting after section 27 the following new
3 sections;
4 Section 28. Each long term care facility licensed pursuant to
5 section 72 of chapter 111 and participating in the medical
6 assistance program pursuant to section 18 of chapter 118 E and/
7 or section 131 E of chapter 6 shall:
8 (a) Maintain a dated list of the names of individuals requesting
9 admission to the facility in a bound book in chronological order.

10 (b) Provide a standardized receipt to each individual requesting
11 admission of his/her representative, stating the date and time the
12 facility received the request.
13 (c) Mail a standardized application form to any individual
14 requesting admission.
15 (d) Upon the receipt of a substantially completed application,
16 enter the individual’s name on a sequential waiting list in order
17 of receipt of application. The list shall be maintained in a bound
18 volume.
19 In determining whether a returned written application is

20 “substantially complete”, a nursing home may not reject as
21 incomplete a written application when said facility has accepted
22 as “substantially complete” other written applications which are
23 as complete or less complete than the application in question.
24 (e) Inform any applicant of his current place on the waiting list
25 whenever the applicant or his representative requests such
26 information during normal business hours.
27 (0 Maintain a dated waiting list of such applications and
28 placements, and documentation of the existence of grounds for
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29 which any of the exceptions specified in section 29 of this chapter
30 were applied. Said lists and documentation shall be available at
31 all times to authorized personnel from the departments of public
32 health and public welfare, commission for the blind, office of the
33 attorney general, executive office of elder affairs ombudsman
34 program, and other such state agencies or bodies established by
35 state statute whose statutory duties necessitate access to such lists
36 and documentation. Said lists and documentation shall also be
37 available during normal business hours, in a manner which
38 protects the confidentiality of other applicants and residents, to
39 applicants and their representatives.
40 (g) Admit applicants in the sequence as they appear on the
41 waiting list as maintained by that facility, except as provided for
42 in section 29 of this chapter.
43 (h) Not remove an applicant’s name from its waiting list until
44 such person is admitted to the nursing home, such person expires,
45 or such person or his representative gives the nursing home written
46 notice of the withdrawal of the application.
47 Neither refusal by an applicant of an offer by a facility to admit
48 said applicant on a specific day, nor failure of such an applicant
49 to respond to such an offer within a reasonable time, as uniformly
50 defined for all applicants for admission to the facility, shall
51 constitute sufficient grounds for the removal of applicant’s name
52 from its waiting list.
53 Notwithstanding the foregoing provisions of this section, a
54 facility may remove an applicant’s name from its waiting list if
55 the applicant is unresponsive to telephone calls and letters from
56 the facility, and if the facility has taken the following steps:
57 (i) No sooner than 120 days after the applicant was placed on
58 the waiting list, the facility sends a letter to the applicant inquiring
59 whether or not the applicant wishes to remain on the waiting list.
60 (ii) If the applicant does not respond to such a letter, the facility
61 sends a second letter to the applicant, no sooner than 60 days after
62 sending the first such letter, indicating impending removal of the
63 applicant’s name from the waiting list.
64 (iii) If the applicant does not respond to this second letter within
65 30 days, the facility may remove the applicant’s name from the
66 waiting list.
67 Section 29. The admission by a long term care facility, subject
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to section 28 of this chapter, of any applicant before the admission
of another applicant whose name appears earlier on the waiting
list, required by said section 28, shall create a rebuttable
presumption of discrimination made unlawful herein, except that:

68
69
70
71
72 (a) A facility may admit an applicant out of turn provided that

one or more of the following exceptions are documented to exist,
and provided that said exceptions are uniformly and consistently
applied by the facility in its admissions decisions without regard
to source of payment, and provided further that a dated notation
must be made on the waiting list indicating why such applicant
was admitted out of turn:

73
74
75
76
77
78
79 (i) The applicant is the spouse of a current resident in the facility.

(ii) The applicant is a former resident of the facility, and has
not been absent from the facility for a period exceeding six
months.

80
81
82

(iii) The applicant is transferring from one level of care to
another level of care within the same facility.

83
84

(iv) Emergency placement is being sought by an elder protective
services agency, designated under section 16c of chapter 19A, on
behalf of said consenting abused or neglected elderly applicant,
as defined in section 14 of chapter 19A, upon determination by
such agency that such placement is needed to assist and protect
such elderly person from further abuse or neglect; or pursuant to
a court order sought by such agency for such placement under
section 20 of chapter 19A.

85
86
87
88
89
90
91
92

(v) The applicant has been determined by the long term care
connection program, so-called, of the department of public
welfare, or its successor program in the department of public
welfare or the executive office of elder affairs, to be in need of
emergency placement in order to protect the health and safety of
the applicant from immediate danger, in accordance with
regulations promulgated pursuant to enactment of this Act.

93
94
95
96
97
98
99

For the purposes of this subsection, an elder living at home shall
be said to be in need of such emergency placement if said elder
has lost his primary caregiver through death, mental incapacity,
or institutionalization, and has been determined by the secretary
of elder affairs or his designee to be unable to remain at home
safely, notwithstanding the availability of other caregiver and/or
publicly-funded assistance.

100
101
102
103
104
105
106
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107 (vi) The applicant is aresident of another facility which has been
decertified or had its license revoked by the commissioner of
public health.

108
109

(vii) The applicant is a resident of a continuing care retirement
community, as defined in section 76 (a) of chapter 93, which has
contracted with said resident to provide board, lodging, and
services, including when necessary care in said long term
care facility, for the life of said resident; provided that said
contract may require partial payment for services by said resident;
and provided further that said contract shall require said
continuing care retirement community to assume full responsibil-
ity for payment for services at such time as said resident depletes
his personal resources.

110
11l
112
113
114
115
116
117
118
119
120 (viii) The applicant is enrolled in a health maintenance

organization which has a formal transfer agreement with a long
term care facility providing for the exclusive use of certain beds
by enrollees of that health maintenance organization, provided
that this exception shall only be used to admit an applicant to
such a designated bed.

121
122
123
124
125
126 (ix) The applicant qualifies for Medicare short term placement

in a Medicare-certified facility, provided that all such applicants
shall be admitted for such short term care in the order in which
their names appear on the facility’s waiting list.

127
128
129
130 (x) The applicant requires respite care for no more than 30

consecutive days, provided that the facility maintains a designated
number of beds for such respite care, and provided further that
all such applicants for respite care shall be admitted to such
designated beds only, and shall be admitted in the order in which
their names appear on the facility’s waiting list.

131
132
133
134
135
136 (b) An applicant may be passed over for admission by a long

term care facility, provided that one or more of the following
exceptions are documented to exist; and provided further that said
exceptions are uniformly and consistently applied by said facility
in its admissions decisions without regard to source of payment;
and provided that whenever a facility passes over an applicant on
its waiting list and admits another, the name of the applicant
passed over shall maintain its relative position on the waiting list:

137
138
139
140
141
142
143

(i) The applicant has yet to provide medical, social, or financial
information requisite to determining the individual’s eligibility for

144
145
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admission, provided that the facility had previously notified the
applicant of the need to provide such information, and can
document said effort to notify the applicant.

146
147
148
149 (ii) The applicant fails to meet the level of care or gender

requirement for the available bed.150
(iii) The applicant requires care in a specialized unit of the

facility, so-called, provided that applicants requiring care in such
a specialized unit shall be admitted into beds in said unit in the
order in which they appear on the facility’s waiting list.

151
152
153
154

For the purposes of this section, the term “specialized unit of
the facility” shall refer to a unit approved for an innovative project
by the public health council of the department of public health,
or another such unit as said department shall determine provides
specialized care.

155
156
157
158
159

(iv) The applicant requires specialized care which, in the
judgment of the medical director of the facility, cannot be
provided by the facility to the applicant at the time the admission
decision is being made.

160
161
162
163

For the purposes of this section, the term “specialized care” shall
refer to intravenous therapy, right atrial catheterization,
ventilation/respiratory therapy, hyperalimentation, inhalation
therapy, or any other care designated by the department of public
health as “specialized” and requiring staff with the additional
training to provide such care.

164
165
166
167
168
169

(v) The facility has obtained from the commissioner of public
welfare a waiver to the provisions of this section and section 28
(g), pursuant to his determination that extraordinary hardship
would exist should the facility comply with said provisions of this

170
171
172
173

chapter.
(c) In accordance with the provisions of section 4 of chapter

174
175

151 B, nothing herein contained shall be construed to bar any
religious or denominational institution or organization, operated
for charitable or educational purposes, which is operated,
supervised, or controlled by or in connection with a religious
organization, from limiting admission to or giving preference to

persons ofthe same religion or denomination, provided, however,

that such admissions or preferences shall not be based in whole
or in part on consideration of an applicant’s source of payment,

(d) Nothing herein contained shall be construed to bar any

176
177
178
179
180
181
182
183
184
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185 organization operated for charitable purposes, and within the
constraints of an existing 26 USC 501 (c) (3) corporate charter,
from limiting admission or giving preference to certain applicants
in accordance with the provisions of said charter, so long as
applicable laws do not prohibit such preference.

186
187
188
189

(e) Nothing herein contained shall be construed to require a
facility to admit an applicant whose admission is proscribed by
applicable state or federal laws.

190
191
192

Section 30. The department shall find a violation of the
provisions of section 28 and 29 of this chapter for each instance
in which an individual is found to have been aggrieved pursuant
to the provisions of said sections. Each such violation shall be
punishable by a fine of not more than $5,000, which amount shall
be recovered in full by the department by means of a reduction
in the per diem payment to the facility for a period of one year.

193
194
195
196
197
198
199

Failure to comply with the provisions of sections 28 and 29 of
this chapter shall constitute an unfair and deceptive act under the
provisions of chapter 93A.

200
201
202

The determination, by either the department or the Attorney
General, that a facility licensee has engaged in a pattern of
discrimination, as evidenced by findings of repeated violations of
sections 28 and 29 of this chapter at a particular facility, shall
constitute grounds to revoke said facility’s license to participate
in the medical assistance program.

203
204
205
206
207
208

Repeated violations of said sections 28 and 29 of this chapter
committed by a nursing home administrator, licensed pursuant
to section 111 of chapter 112 of the General Laws, during his
tenure as administrator of a particular facility, shall be referred
to the board of registration of nursing home administrators for
disciplinary action.

209
210
211
212
213
214

Section 31. The commissioner of public welfare, in consulta-
tion with the secretary of elder affairs, the commissioner of public
health, and the chairman of the rate setting commission, shall,
after public hearing, promulgate rules and regulations to
implement the provisions of sections 28, 29 and 30 of this statute.

215
216
217
218
219

SECTION 2. Chapter I9A of the General Laws is hereby
amended by inserting after section 30 thereof the following new
section:

7

3
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4 Section 30A. The state nursing home ombudsman or her
5 designee, as defined in section 27 of this chapter:
6 (a) Shall have the right of entry into long term care facilities,
7 at any time considered necessary and reasonable by the
8 ombudsman or designee, for the purpose of reviewing said
9 facilities’ dated lists of applications and placements, as set forth

10 in section 29 of chapter 118E, for the purpose of determining
11 compliance with sections 28 and 29 of said chapter 118 E of the
12 General Laws.
13 (b) Shall be authorized to receive and investigate complaints
14 made by applicants for admission into long term care facilities,
15 or their designees, who believe they are aggrieved under the
16 provisions of sections 28 and 29 of chapter 118 E of the General
17 Laws.
18 (c) Shall refer suspected violations of the provisions of sections
19 28 and 29 of chapter 118 E for further investigation and
20 enforcement to the department of public welfare, pursuant to
21 section 30 of chapter 118 E of the General Laws. This shall not
22 preclude the ombudsman or her designee from pursuing any other
23 action or remedy available under the law or in regulation.

1 SECTION 3. The provisions of paragraph (vii) of subsection
2 (a) of section 29 of chapter 118 E shall not be deemed to prohibit
3 the preferential admission of a resident of a continuing care
4 retirement community holding a contract or pre-sale contract, so-
-5 called, providing for such preferential admission, and signed by
6 the resident and an appropriate representative of the continuing
7 care retirement community on or before the date of enactment
8 of this Act.
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