
No. 5437HOUSE

«

REPORT OF THE COMMITTEE
ON

HUMAN SERVICES AND ELDERLY AFFAIRS
ON THE

INITIATIVE PETITION
OF

LARRY F. GIORDANO AND OTHERS
FOR THE PASSAGE OF

AN ACT
PROHIBITING FURLOUGHS FOR

PERSONS CONVICTED OF
FIRST DEGREE MURDER.

April 21, 1988

(see House, No. 4000).

tKfjc Commontoealtf) of iflaosatfjugetto



HOUSE No. 5437 [April2

®f)e Commontoealtf) of 4Cla£gad)u£ett£

In the Year One Thousand Nine Hundred and Eighty-Eight.

The Joint Committee on Human Services and Elderly Affairs
recommends that H. 4000 An Initiative Petition for an Act
Pertaining to Prohibiting Furloughs for Persons Convicted of First
Degree Murder “ought to pass.”

Under current law, MGL c. 127, s. 90A, the Commissioner of
Correction may let first degree murderers out of prison without escort
for up to two weeks a year (and up to seven days at one time).
H. 4000 would ban these so-called furloughs for first degree murderers.

H. 4000 would put an end to a program begun in November 1972.
Between 1972 and 1985, first degree murderers received 4,908
furloughs, ranging from a few hours to a few days each. During that
period, there were a total of 13escapes. Of these, 10 occurred between
1972 and 1975, two between 1976 and 1980, and one between 1981

and 1985. Two of the offenders who escaped have never been
recaptured. In 1986, William Horton escaped while on furlough. He
was subsequently apprehended in 1987 after assaulting a Maryland
couple in their home. The Horton incident provoked a thorough
review of the furlough law. Citizens filed this initiative petition when
similar legislation filed last year failed to pass.

The essential purpose of the furlough program is to promote
community reintegration of the committed offender. The statute
describes six specific reasons for furloughs:

to attend the funeral of a relative
to visit a critically ill relative
to obtain medical, psychiatric, psychological or other

social services when adequate services are not available at
the prison facility and cannot be obtained by temporary
placement in a hospital
- to contact prospective employers

to secure a suitable residence for use upon release, parole
or discharge

The Furlough Program For First Degree Lifers
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—for any other reason consistent with reintegration of a
committed offender into the community.

The Governor’s Commutation Guidelines also describes an
offender’s furlough performance as being part of the information that
the Governor examines when he considers commutation requests.

The Department of Correction (DOC) implements the furlough
law through a series of regulations, 103 CMR 463.00-463.17. After
the Horton incident, the Department increased eligibility require-
ments, strengthened the review and approval procedures, and
otherwise tightened these regulations. The current set of regulations
include the following requirements:

Inmates serving a life sentence for first degree murder
will now be required to serve 12(4 years of their sentence
before becoming eligible for furlough.

A three-person advisory board of Parole Board members
will advise the Commissioner of Correction about whether
a first degree lifer is suitable for the furlough program.
These opinions will be offered at the time of the first
furlough and will be reviewed annually.

The Department of Correction will notify in writing the
immediate family of the victim about the pending furlough
application. The family will have the right to testify before
the advisory board.

Inmates who have been found guilty of any major
infraction during the last 12 months will be ineligible for
furlough.
—Psychiatric exams are required before a furlough is
approved.

Furlough sponsors must undergo full investigations to
ensure that they are appropriate. Furlough sponsors are
interviewed quarterly, and reports of these interviews are
reviewed by the superintendent before granting further
furloughs.
—Both the state police and the local police department in
the town where the inmate will be visiting are notified by
mail, seven days before any furlough.

Each furlough candidate who is approved by the
institution’s furlough panel must be interviewed and
assessed by the superintendent of the institution.
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These regulations are designed to enhance public safety while
promoting the reintegration of first degree lifers into society.
Fundamental Conflict With Life Without Parole Sentence

The goal of reintegration conflicts with the fundamental premise
of the sentence imposed on persons convicted of first-degree murder.
That sentence is life without parole. It implies continuous, lifelong
incarceration, with no exceptions. It assumes that an offender leaves
a correctional facility only under the supervision of law enforcement
officials for specific reasons such as medical care, court appearances,
correctional reclassification, or emergencies.

To receive a first degree murder sentence, the offender must have
been convicted of committing or participating in a heinous crime.
Chapter 265 of the General Laws requires that the murder be
committed “with deliberately premeditated malice aforethought, or
with extreme atrocity or cruelty, or in the commission or attempted
commission of a crime.”

The public expects that a first degree lifer will never be allowed to
move about in the community under their own free will unless (1) the
sentence is commuted by the Governor and the Executive Council or
(2) the sentence is changed or reversed on the basis of new evidence.
Hence, furloughs for first degree lifers fly squarely in the face of public
expectations as well as the clear intent of the life without parole
statute.

When a jury imposes as first degree murder conviction upon a
member of the community, the jury does so with a full understanding
of the consequences of their actions. The jury intends to send the
offender behind bars for life. They are not sending the offender to
prison with time-off on weekends for up to two weeks a year. The
jury is concluding that this offender is not eligible for reintegration
into the community because of the nature of the crime. Even
subsequent rehabilitation cannot exonerate an offender from the
consequences of committing such a crime; only intervention by the
Governor or the court can change the life without parole sentence.

Thus, in the opinion of the undersigned, the Massachusetts criminal
justice system cannot tolerate furloughs for first degree murderers
because they fundamentally undercut the notions of justice inherent
in state law on criminal sentencing.



1988] HOUSE - No. 5437 5

/

The signers of this report state unequivocably that H. 4000 OUGHT
TO PASS.

Representatives:
Marie J. Parente
Albert Herren
Kevin G. Honan
Thomas P. Walsh
Ellen M. Canavan
Jacqueline Lewis

John P. Houston
Nicholas J. Costello
Linda J. Melconian

Senators:
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The furlough program record speaks for itself. Perhaps no other
social, educational, or criminal justice experience has been as
successful. What appears now to be the elimination of that program
is done, by some quarters, as an act of justice, or as a protection for
the public.

I believe no justice is served and no public safety preserved when
such a positive rehabilitative tool is terminated. Perhaps some relief
or gratification is granted to some parties or the families of victims,
but there is no evidence or indication of enhancement of public safety
by increasing punishment or making an inmate’s period of
incarceration more severe. And what amount of public safety or
justice is attained by preventing inmates who display positive growth
patterns from continuing that development and rendering them
instead to a life of immobility and hopelessness.

The furlough program minimizes the isolating effects of
institutionalization, builds and rebuilds solid ties between the offender
and his family, reinforces the self-esteem of the offender, provides a
positive aid to rehabilitation and crime prevention and re-integrates
an inmate to life in the community.

The first degree lifer who participates in program development and
shows positive rehabilitative characteristics, can, over an average of
some fifteen to twenty years, apply for commutation of his “first-
degree” sentence to a lesser one. If attained, he then becomes eligible
for parole. The Chief Executive needs this segment of an inmate’s
record, as well as an inmate’s positive furlough history, ifhe is to make
a proper and judicious decision regarding commutation. Furlough
provides a strong process of ascertaining an individual’s ability to
adapt to increasing increments of freedom.

One characteristic of the first degree lifer is that a great many of
them have no prior criminal history. Frequently, they are convicted
on the “felony-murder” rule; that is, they were involved with others
during the perpetration of the murder, but did not do the actual
killing. Further, the actual perpetrator may have plea-bargained to
a lesser charge and maintains his right to parole and of course,
the furlough program.

Additional traits in the profile of a “lifer” is that he has less
Department of Youth Services involvement, fewer court appearances,
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a lower inclination towards escape and much less use of illegal
substances. The lifer is generally an older inmate, presently displaying
more stability and maturity. He not only engages in more programs
but develops and runs most existing ones in which the younger
offenders participate. All persons experiencing furloughs before release
have had significantly lower rates of recidivism than did individuals
who had not had a furlough prior to discharge.

The present furlough program in Massachusetts started in 1972and
is one of 45 states, the District of Columbia, and the Federal Bureau
of Prisons that operates this system. Prior to its commencement in
1972 it is believed the walled facilities in Massachusetts, such as M.C.I.
Cedar Junction (then M.C.I. Walpole) were regarded as some of the
toughest in the country and, as reported by one traveled inmate, an
“armed camp”.

The elimination of furloughs for lifers will reproduce an undesirable
atmosphere of incarceration throughout the department for staff and
inmates alike. More correctional staff will be required along with
additional maximum security space. Younger offenders will receive
even less programmatic assistance and recidivism consequently will
rise, and the public safety will be jeopardized, not enhanced.

A thoroughly inspected and supervised furlough system, as was
advocated by the administration and the joint legislative committee
on Human Services in 1987, would provide a methodical, progressive
means of dealing with first degree lifers. Chapter 127, Section 90A
should be retained as presently constituted, or amended as proposed
in 1987 by the Joint Committee on Human Services.

For the Minority,

Rep. Shirley Owens-Hicks
Sen. Richard A. Kraus
Sen. Salvatore R. Albano

Rep. Paul Kollios
Rep. Barbara Hildt
Rep. Carmen D. Buell
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