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HOUSE OF REPRESENTATIVES, May 12, 1988.

The committee on Natural Resources and Agriculture, to whom
was referred the petition (accompanied by bill. House, No. 4056) of
Lawrence R. Alexander, Robert A. Durand, Barbara Hildt and
Charles E. Silvia for legislation to encourage the preservation of
boatyards in Massachusetts, reports recommending that the
accompanying bill (House, No. 5658) ought to pass.

For the committee.

STEVEN ANGELO.
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In the Year One Thousand Nine Hundred and Eighty-Eight.

An Act to encourage the preservation of boatyards in
MASSACHUSETTS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

je Commontoealtf) of iHaggadjugett*

1 SECTION 1. The secretary of the executive office of environ-
-2 mental affairs is hereby authorized to establish a boatyard
3 preservation restriction program within the division of coastal
4 zone management. The director of said division may purchase
5 boatyard preservation restrictions from any boatyard owner in the
6 commonwealth subject to the approval of the secretary of the
7 executive office of environmental affairs upon the recommenda-
-8 tion of the boatyard preservation committee established
9 hereunder, based on an application from the city or town wherein

10 a boatyard is located. The director shall establish rules,
11 regulations and criteria for the boartyard preservation pro-
-12 gram, provided, however, that such rules, regulations and criteria
13 shall at a minimum guarantee public coastal access at any
14 boatyard which participates in this program including, but
15 not limited to, right-of-passage on the beach area and, to the
16 extent possible as determined by said director in consultation
17 with said secretary, public boat launching access at

18 such boatyards. Title to boatyard preservation restrictions
19 purchased hereunder shall be held in the name of the

20 commonwealth; provided, however, that said director may

21 establish regulations, subject to the approval of said secretary, and

22 establish standards which would enable an interested city or town

23 to administer the preservation restriction m such city or town.

24 Said director, subject to the approval of said secretary, shall pay

25 for boatyard preservation restrictions an amount recommended
26 bv the boatyard preservation committee; prov.ded, however, that

27 such amount shall not exceed the difference between the fair

28 market value of such land and the fair market value of such land
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29 if it is restricted to marine construction, repair and storage
30 purposes.
31 There is hereby created a boatyard preservation committee in
32 the office of coastal zone management, the members of which shall
33 be the director of coastal zone management, who shall be
34 chairman, the secretary of economic affairs, the director of the
35 office of state planning, or their respective designees, and three
36 members appointed by the governor, two of whom shall be owners
37 and operators of boatyards in the commonwealth. Said committee
38 shall evaluate and reject or recommend projects submitted by
39 cities and towns to the director of the division of coastal zone man-
-40 agement. In so evaluating, the committee shall consider at a
41 minimum the following:
42 (1) The suitability of land as to amount of waterfront property
43 and other criteria for boatyards use.
44 (2) The fair market value of such land and the fair market value
45 of such land when used for boatyard purposes as determined by
46 independent appraisals.
47 (3) The degree to which the acquisition would serve to preserve
48 the marine construction, repair, maintenance and storage
49 potential of the commonwealth. The director of coastal zone
50 management may establish such rule and regulations as may be
51 deemed necessary to carry out the purposes of this section.
52 A boatyard preservation restriction means a right, whether or
53 not stated in the form of a restriction, easement, convenant or
54 condition, in any deed, will or other instrument executed by or
55 on behalf of the owner of the land appropriate to retaining land
56 or water areas predominantly in their use for marine construc-
-57 tion, maintenance, storage and repair, to forbid or limit any and
58 all (a) construction or placing of buildings except for those used
59 for marine construction, maintenance, storage and repair pur-
-60 poses or for dwellings used for family living by the land owner,
61 his immediate family or employees; (b) excavation, dredging, or
62 removal of loam, peat, gravel, soil, rock or other mineral sub-
-63 stance in such a manner as to adversely affect the land’s overall
64 future potential for use as a boatyard; and (c) other acts or uses
65 detrimental to such retention of the land for use as a boatyard.
66 Such boatyard preservation restrictions shall be in perpetuity.
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1 SECTION 2. Section 31 of chapter 184 of the General Laws
2 as most recently amended by section 2 of chapter 780 of the acts
3 of 1977 is hereby further amended by adding the following para-
-4 graph;
5 A boatyard preservation restriction means a right, whether or
6 not stated in the form of a restriction, easement, convenant or
7 condition, in any deed, will or other instrument executed by or
8 on behalf of the owner of the land appropriate to retaining land
9 or water areas predominantly in their use for marine construc-
10 tion, maintenance, storage or repair, to forbid or limit any and
11 all (a) construction or placing of buildings except for those used
12 for marine construction, maintenance, storage and repair pur-
13 poses or for dwellings used for family living by the land owner,
14 his immediate family or employees; (b) excavation, dredging, or
15 removal of loam, peat, gravel, soil, rock or other mineral sub-
16 stance in such a manner as to adversely affect the land’s overall
17 future potential for use as a boatyard; and (c) other acts or uses
18 detrimental to such retention of the land for use as a boatyard.
19 Such boatyard preservation restrictions shall be in perpetuity
20 except as released under the provision of section thirty-two. All
21 other customary rights and privileges of ownership shall be
22 retained by the owner including the right to privacy and to carry
23 out regular boatyard practices.

SECTION 3. Said chapter 184 is hereby further amended by
striking out section 32, as most recently amended by section 3 of
chapter 780 of the acts of 1977, and inserting in place thereof the
following section:

1

3
4

Section 32. No conservation restriction, agricultural preserva-
tion restriction, or boatyard preservation restriction as defined in
section thirty-one, held by any governmental body or by a
charitable corporation or trust whose purposes include
conservation of land or water areas or of a particular such area,

and no preservation restriction, as defined in section thirty-one,
held by any governmental body or by a charitable corporation
or trust whose purposes include preservation of buildings or sites
of historical significance or of a particular such building or site,
shall be unenforceable on account of lack of privity of estate or

5

6

8
9

10
11
12
13
14
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15 contract or lack of benefit to particular land or on account of the
16 benefit being assignable or being assigned to any other
17 governmental body or to any charitable corporation or trust with
18 like purposes, provided (a) in case of a restriction held by a city
19 or town or a commission, authority, or other instrumentality
20 thereof it is approved by the secretary of environmental affairs
21 if a conservation restriction, the commissioner of food and
22 agriculture if an agricultural preservation restriction, the director
23 of coastal zone management if a boatyard preservation restriction,
24 or the Massachusetts historical commission if a preservation
25 restriction, and (b) in case of a restriction held by a charitable
26 corporation or trust it is approved by the mayor, or in cities having
27 a city manager the city manager, and the city council of the city,
28 or the selectmen or town meeting of the town, in which the land
29 is situated, and the secretary of environmental affairs if a
30 conservation restriction, the commissioner of food and agriculture
31 if an agricultural preservation restriction, the director of coastal
32 zone management if a boatyard preservation restriction or the
33 Massachusetts historical commission if a preservation restriction.
34 Such conservation, preservation, agricultural preservation and
35 boatyard preservation restrictions are interests in land any may
36 be acquired by any governmental body or such charitable
37 corporations or trust which have power to acquire interest in the
38 land, in the same manner as it may acquire other interests in land.
39 Such a restriction may be enforced by injunction or other
40 proceeding, and shall entitle representatives of the holder to enter
41 the land in a reasonable manner and at reasonable times to assure
42 compliance. Such a restriction may be released in whole or in part,
43 by the holder for such consideration, if any, as the holder may
44 determine, in the same manner as the holder may dispose of land
45 or other interests in land but only after a public hearing upon
46 reasonable public notice, by the governmental body holding the
47 restriction of if held by a charitable corporation or trust, by the
48 mayor, or in cities having a city manager, the city council of the
49 city or the selectmen of the town, whose approval shall be
50 required, and in case of a restriction requiring approval by the
51 secretary of environmental affairs, the Massachusetts historical
52 commission, the commissioner of food and agriculture or the
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53 director of coastal zone management, only with like approval of
54 the release.
55 No restriction that has been purchased with state funds shall
56 be released unless it is repurchased by the land owner at its then
57 current fair market value. Funds so received shall revert to the
58 fund sources from which the original purchase was made, or,
59 lacking such source, shall be made available to acquire similar
60 interests in other land. Agricultural preservation restrictions shall
61 be released by the holder only if the land is no longer deemed
62 suitable for agricultural or horticultural purposes or unless two-
63 thirds of both branches of the General Court, by a vote taken by
64 yeas and nays, vote that the restriction shall be released for the
65 public good.
66 Boatyard preservation restrictions shall be released by the
67 holder only if the land is no longer deemed suitable for
68 construction, repair, maintenance or storage of vessels unless two-
-69 thirds of both branches of the General Court, by a vote taken yeas
70 and nays, vote that the restrictions shall be released for the public
71 good.

72 Approvals of restrictions and releases shall be evidenced by
73 certificates of the secretary of environmental affairs or the
74 chairman, clerk or secretary of the Massachusetts historical
75 commission, the commissioner of food and agriculture, the
76 director of coastal zone management, city council, or selectmen
77 of the town, duly recorded or registered.
78 In determining whether the restriction or its continuance is in
79 the public interest, the governmental body acquiring, releasing or

80 approving shall take into consideration the public interest in such
81 conservation, preservation, agricultural preservation or boatyard
82 preservation and any national, state, regional and local program
83 in futherance thereof, and also any public state, regional or local
84 comprehensive land use or development plan affecting the land.
85 and any known proposal by a governmental body for use of the85
86 land.
87 This section shall not be construed to imply that any restriction,

88 easement, covenant or condition which does not have the benefit
89 of this section shall, on account of any provisions hereof, be

90 unenforceable. Nothing in this section or section thirty-one and
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91 section thirty-three shall diminish the powers granted by any
92 general or special law to acquire by purchase, gift, or eminent
93 domain or otherwise to use land for public purposes.
94 Nothing in this section shall prohibit the department of public
95 utilities from authorizing the taking of easements for the purpose
96 of utility services provided that (a) said department shall require
97 the minimum practicable interference with farming or boatyard
98 operations with respect to width of easement, pole locations and
99 other pertinent matters, (b) theapplicant has received all necessary

100 licenses, permits, approvals and other authorizations from the
101 appropriate state agencies, (c) the applicant shall compensate the
102 owner of the property in the same manner and at the same fair
103 market value as if the land were not under restrictions.

1 SECTION 4. The first sentence of the first paragraph of
2 section 33 of said chapter 184, as most recently amended by section
3 4of chapter 780 of the acts of 1977, is hereby amended by striking
4 out the words “and agricultural preservation restrictions” and
5 inserting in place thereof the words: , agricultural preservation
6 restrictions and boatyard preservation restrictions.

1 SECTION 5. The second sentence of the third paragraph of
2 said section 33 of said chapter 184, as most recently amended by
3 section 5 of chapter 780 of the acts of 1977, is hereby further
4 amended by striking out the words “approves a conservation or
5 preservation restriction or agricultural preservation restriction”
6 and inserting in place thereof the words: or the director of
7 coastal zone management approves a conservation or preserva-
-8 tion or agricultural preservation restriction or boatyard
9 preservation restriction.

1 SECTION 6. Said section 33 of said chapter 184 is hereby
2 amended by striking out the fifth paragraph, as most recently
3 amended by section 7 of chapter 780 of the acts of 1977, and
4 inserting in place thereof the following paragraph:
5 Except in the case of a restriction noted on the certificate of
6 title or registered land subject thereto, or where the general loca-
-7 tion of the restricted land is indicated on a zoning map published
8 by a city or town with a reference to a marginal note or list
9 indicating the original or then holder of the restriction and the



HOUSE - No. 5658 [May 1988]8

�

10 place or record in the public records of the instrument imposing
11 the restriction, no conservation, preservation restriction,
12 agricultural preservation restriction or boatyard preservation
13 restriction having the benefit of section thirty-two, and no other
14 restriction held by any governmental body, which is not so
15 indexed in the public restriction tract index shall be enforceable
16 after thirty years from the recording of the instrument imposing
17 it unless before expiration of such thirty years there is similarly
18 recorded a notice of restriction identifying the instrument and its
19 place of record in the public records and naming one or more of
20 the owners of record or each parcel of land to be affected by the
21 notice, nor enforceable after twenty years from the recording of
TO om \ ciir*Vi PYnircitmn r\f tumntt; \/parc or»r\tViprany such notice unless before expiration of twenty years another
23 such notice is so recorded. Such notices may be given by any
24 official of a governmental body holding the restriction, by the
25 secretary of environmental affairs in case of arestriction approved
26 bv him. by the chairman or acting chairman of the Massachusetts
T~i Ui.'tAi-100l r* r\ r-n rrt icci r\ r» ir> nocp a rvn annnyvpH Kv it Kvhistorical commission in case of a restriction approved by it, by
28 the commissioner of food and agriculture in case of a restriction
29 approved by him, by the director of coastal zone management in
30 case of a restriction approved by him, or by any official or any
31 charitable corporation or trust holding the restriction or whose
32 purposes include, in case of a conservation restriction, the

conservation of land or water areas, or in case of a preservation
34 restriction, the preservation of buildings or sites of historical
35 significance, in case of an agricultural preservation restriction the
36 preservation of agricultural lands, in case of a boatyard

preservation restriction the preservation of boatyards.

SECTION 7. The director of coastal zone management shall
appoint a task force to consider mechanisms for the protection

and promotion of the marine construction, repair and storage

industry in the commonwealth, including but not limited to the

designation of marine-related districts, creation of a waterfront
land's trust, and extension of the boatyard preservation restriction

program to cover other lands and other mechanisms of financing.

The task force shall report its recommendations to the General
Court from time to time, and shall submit a preliminary report

to the General Court on or before January first, nineteen hundred

4
5

6

8
9

10
and eighty-nine.
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