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Substituted by the House, on motion of Mr. Cohen of Newton, as
amended, for the House Bill protecting the metropolitan drinking
water supply (House, No. 5961, amended). July 13.

®fjc (Commontocaltf) of Jflaswatfjusiettsf
In the Year One Thousand Nine Hundred and Eighty-Eight.

An Act

to protect the

metropolitan drinking

water

supply.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

SECTION I. Section 104 of chapter 92 of the General Laws,
1
2 as appearing in the 1986 Official Edition, is hereby amended by
3 adding the following four subsections:
(i) “Tributary”, a body of running water, including rivers,
4
5 streams, brooks and creeks, which moves in a definite channel in
6 the ground due to a hydraulic gradient, as appearing in the most
7 recent addition of the United States Geological Survey one to
8 twenty-five thousand scale quadrangle maps or any other map
9 deemed to be more accurate, pursuant to a public hearing and
10 filed with the clerks of the House and senate ninety days prior
11 to taking effect and on file with the division of watershed man-12 agement, and which flows ultimately into the Quabbin or
13 Wachusett reservoirs or the Ware river above the Ware river
14 intake; but not including any body of running water or portion
15 thereof which has been subject to a finding pursuant to subsec-16 tion (i) of section 107(A).
17 (j) “Active water supply source”, the natural basin from within
18 which water drains or would drain into the Quabbin reservoir and
19 tributaries, the Wachusett reservoir and tributaries and the Ware
20 river and tributaries upstream of the Ware river intake.
(k) “Pollutant”, any element or property of sewage, agriculture,
21
22 industrial or commercial waste, runoff, leachate, heated effluent
23 or other matter in whatever form which is or may be carried by
24 water including that water.
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(1) “Surface waters”, all waters other than ground waters or
tributaries as defined in subsection (i), including lakes, ponds,
springs, and impoundments, as appearing in the most recent addition of the United States Geological Survey one to twenty-five
thousand scale quadrangle maps or any other map deemed to be
more accurate, pursuant to a public hearing and filed with the
clerks of the House and senate ninety days prior to taking effect
and on file with the division of watershed management, and
bordering vegetated wetlands, but excluding man-made farm
ponds used for irrigation.

1
SECTION 2. Chapter 92 of the General Laws, as appearing in
2 the 1986 Official Edition, is hereby amended by inserting after
3 section 107 the following section:
Section 107A. a) Notwithstanding the provisions of any
4
5 general or special law to the contrary, all excavation, development
6 construction and the generation, storage or disposal of pollutants
7 or hazardous materials and waste as defined in chapter twenty-8 one C of the general laws or hazardous materials as defined in
9 chapter twenty-one Eis prohibited within the portion of the active

10 water supply source that lies within two hundred feet of a tribu-11 tary or other surface waters or within four hundred feet of a
12 reservoir.
b) Notwithstanding the provisions of any general or special law
13
14 to the contrary, the uses set forth in subsection (c) shall be
15 prohibited within the portion of the active water supply source
16 that 1) lies within the area between two hundred feet and four
17 hundred feet of any tributary or other surface waters or lies within
18 the one hundred year flood plain as defined pursuant to section

19 forty of chapter one hundred and thirty-one as determined by the
20 Federal Emergency Management Agency or any other source
21 deemed to be more accurate, pursuant to a public hearing and
22 filed with the clerks of the House and senate ninety days prior
23 to taking effect by the division of watershed management in
24 consultation with the department of environmental quality
25 engineering whichever is greater or; 2) overlays an aquifer, with
26 a potential well yield of over one hundred gallons per minute as
27 set forth in the United States Geological Survey water resource
28 atlases or any other source deemed to be more accurate by the
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29 division in consultation with the department of environmental
30 quality engineering or; 3) with respect to that portion of any parcel
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of land which overlays an aquifer with a potential well yield of
one to one hundred gallons per minute as set forth in the United
States Geological Survey water resource atlases or any other
source deemed to be more accurate by the division in consultation
with the department of environmental quality engineering and
whose regulation has been determined pursuant to a finding by
the division of watershed management in consultation with the
department of environmental quality engineering to be necessary
for the protection of the quality of the water.
c) The following are prohibited uses within the land set forth
in subsection (b); 1) the disposal of pollutants from either private
or municipally owned sewage treatment facilities; 2) the disposal
of pollutants within four hundred feet of a public water reservoir; 3) the placement of the leaching field of a subsurface waste
water disposal system less than four feet above the maximum
water table level unless the division of watershed management
determines that a more stringent standard is necessary to avoid
degradation of the active water supply; 4) storage of liquid
petroleum products of any kind except those stored by an end
user of such product including a consumer for normal household
purposes and a person or entity responsible for supplying heat
to a structure; provided, however, that such storage is in a free
standing container inside of such structure, including but not
limited to, the foundation thereof with a poured cement slab floor
or is provided with a concrete reservoir of sufficient volume to
hold one hundred and twenty-five percent of the tanks capacity; 5) treatment, disposal, use, generation, or storage of hazardous materials and waste as defined in chapter twenty-one C or
hazardous materials as defined in chapter twenty-one E except
those incidental to normal household use; 6) the disposal of solid
waste; 7) the outdoor storage of road salt or other deicing chemical; 8) the outdoor storage of fertilizers, herbicides, and pesticides; 9) the use or storage of pesticides or herbicides which carry
a groundwater warning label as provided for by the United States
Environmental Protection Agency or has been determined by the
commonwealth using United States Environmental Protection
Agency standards to pose a threat to groundwater; 10) the out-
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68 door uncovered storage of manure; 11) boat and motor vehicle
69 service, washing and repair establishments; 12) junk and salvage
70 yards; 13) the rendering impervious of more than ten percent of
71 any lot or two thousand five hundred square feet, whichever is
72 greater; 14) the excavation of gravel and sand should such removal

73 exceed six feet above the maximum water table except that
74 incidental to the construction of permitted structures; 15) any
75 other activity which could degrade the quality of active water
76 supply sources as determined by the division of watershed man77 agement in consultation with the department of environmental
78 quality engineering.
d) No residential units may be constructed on land set forth
79
80 in clause one of subsection (b) whose density exceeds two
81 bedrooms per acre. No residential or non-residential use may
82 generate more than two hundred and twenty gallons of pollutants
83 per acre per day. In making such calculation, land set forth in
84 subsection (a) and clause one of subsection (b) shall be included.
e) No residential unit may be constructed on land set forth in
85
86 clause two of subsection (b); i) which overlays an aquifer with a
87 potential well yield of over three hundred gallons per minute the
88 density of which residential unit exceeds one bedroom per acre.
89 No residential or non-residential use may generate more than one
90 hundred ten gallons of pollutants per acre per day; ii) which
91 overlays an aquifer with a potential well yield of between one
92 hundred and three hundred gallons per minute the density of
93 which residential unit exceeds one and one-third bedrooms per
94 acre. No residential or non-residential use may generate more than
95 one hundred and forty-seven gallons of pollutants per day per
96 acre.
f) No residential units whose density is greater than two bed97
98 rooms per acre may be constructed on land whose regulation has
99 been determined to be necessary for the protection of the quality
100 of the water pursuant to clause 3of subsection (b). No residential
101 or non-residential use may generate more than two hundred and
102 twenty gallons of pollutants per acre per day on land whose
103 regulation has been determined to be necessary for the protection
104 of the quality of the water pursuant to clause 3 of subsection (b).
g) Nothing in subsections (d), (e) and (0 shall be deemed to
105
106 limit construction if there may be a direct connection to an existing
107 sewer system without expansion of capacity.
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h) Nothing in this section shall be deemed to prohibit the
109 construction of one residential unit on single lots existing as such
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in separate ownership as of the effective date of this act or the
construction of one additional residential unit on a owner
occupied lot of land existing as such as of the effective date of
this act; provided, however, that wherever possible there shall be
no excavation or development or construction within the portion
of the active water supply source that lies within two hundred feet
of a tributary or four hundred feet of a reservoir.
i) Surface water that would otherwise be a tributary may be
exempted from the provisions of this section, if after taking into
account, the rate of flow, slope, soil characteristics, proximity to
the Quabbin or Wachusett reservoirs or the Ware river above the
Ware river intake, the current level of water quality and the
current degree of development, is determined by the division in
consultation with the department of environmental quality
engineering to pose no significant risk to the quality of the water.
j) Nothing herein shall limit the ability of a person,
municipality, the United States government or the commonwealth
to undertake temporary operations to clean-up, prevent or
mitigate releases of hazardous waste as defined in chapter twentyone C or hazardous material as defined in chapter twenty-one E.
k) This section shall not apply to preexisting nonconforming
uses; provided, however, that the altering of a preexisting nonconforming use may be approved by the division of watershed
management in consultation with the department of environmental quality engineering; provided further, that the alteration
will not increase the risk of damage to the water supply. This
section shall not apply to uses for which all applicable municipal,
state and federal permits and approvals other than building
permits and permits for septic systems have been obtained prior
to the effective date of this act.
1) The division of watershed management in consultation with
the department of environmental quality engineering, shall establish a procedure for appealing the inclusion of a location in the
area of the active water supply source area specified in subsections
(a) and (b). The grounds for an appeal in addition to those
provided in subsection (m) shall be that the location in question
is not, in fact, within the area of the active water supply source
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area specified in the first paragraph of this section. It shall be the
responsibility of the appellant to prove that the location was
improperly included. If the appeal is decided in the appellants
favor the appellant shall be awarded reasonable fees and costs

incurred in said action.
m) The division shall have the power after public hearing for
which notice has been given by publication and posting and by
mailing to all parties in interest to grant upon appeal or petition
with respect to particular land or structures a variance from the
provisions of this section where the division specifically finds that
owing to circumstances relating to the soil conditions, shape, or
topography of such land or structures and especially not affecting
generally the other lands in the active water supply source
regulated by this section, a literal enforcement of the provisions
of this section would involve substantial hardship, financial or
otherwise to the petitioner or appellant, and that desirable relief
may be granted without substantial detriment to the public good
and without nullifying or substantially derogating from the intent
and the purpose of this section.
The division may impose conditions, safeguards and limitations
both of time and of use, excluding any condition, safeguards or
limitations based upon the continued ownership of the land or
structures to which the variance pertains by the applicant, petitioner or any owner.
n) Nothing in this section shall be deemed to prohibit the construction, maintenance repair or replacement of facilities used in
service to the public and used to provide electric, gas, water,
telephone, telegraph, other telecommunication services and road
maintenance and repair; provided that said work may take place
without derogating from the intent and purpose of this section.
SECTION 3. Section 108 of chapter 92 of the General Laws,
as appearing in the 1986 Official Edition, is hereby amended by
striking out the first sentence and inserting in place thereof the
following five sentences:
The division of watershed management in consultation with the
department of environmental quality engineering shall make rules
and regulations within nine months of the passage of this act and
from time to time thereafter for the protection of the watershed
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system and sources of the division. The regulations shall include
provisions that require notice to the department and the division
of applications for variances or permits for activities within the
watershed system of the division. Notice of hearings on the
proposed regulations shall be sent to the chief executive officer
of all cities and towns within the watershed areas. The division
shall file copies of the regulations drafted in accordance with this
section with the clerks of the house and senate and send copies
to the chief executive officer of all cities and towns within the
watershed system of the division. The regulations shall not take
effect until sixty days have elapsed from the time of said filing.

SECTION 4. Section 108 of chapter 92 of the General Laws,
1
2 as appearing in the 1986 Official Edition, is hereby amended by
3 adding the following sentence;
The department of environmental quality engineering may
5 enter into interagency agreements with the division of watershed
6 management and the department of fisheries, wildlife and environ-7 mental law enforcement, including the authority to render admin-8 istrative penalties under section sixteen of chapter twenty-one A
9 regarding the enforcement of this chapter.

4

SECTION 5. The department of environmental quality
engineering shall, within one year of the passage of this act, amend
its regulations on sewer system extension and connection permits
to further protect the active water supply source. Such regulations
shall, at a minimum, provide for stricter design standards to
minimize the potential of pollutants or groundwater infiltration
7 within the active water supply source.

1
2
3
4
5
6

1
SECTION 6. The duties and obligations imposed by this
2 chapter shall be in addition to all other duties and obligations
3 imposed by any other general or special law or regulation
4 promulgated thereunder.

SECTION 7. In determining the acquisition price for
1
2 property, easements and rights in development authorized by
3 section three of chapter five hundred and sixty-four of the acts
4 and resolves of nineteen hundred and eighty-seven, the
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5 department of fisheries, wildlife and environmental law
6 enforcement and the metropolitan district commission shall not
7 take into consideration the effect of this act. The division of
8 fisheries and wildlife and the metropolitan district commission
9 shall use not less than ten million dollars authorized by said
10 section for the acquisition of development rights or other such
11 interests in land whose value has been substantially reduced due
12 to this act.

SECTION 8. Chapter 59 of the General Laws is hereby
1
2 amended by adding the following section:
3
Section SH. The commonwealth shall on July first of each year
4 pay to the municipality where land regulated under section one
5 hundred and seven B of chapter ninety-two of the General Laws
6 which are not held by the division of watershed management or
7 by or for the waterworks system of the Massachusetts Water
8 Resources Authority lie the difference between the current assess-9 ment for that year and the assessment of that property not taking
10 into consideration the effect of said section.
1
SECTION 9. Any municipality in which is located an active
2 water supply source, which receives approval from the department
3 of environmental quality engineering for a sewer system extension
4 project shall receive most favored status for any grant application
5 for such sewer project and shall be entitled to not less than twenty-

-6 five percent of the points available for such grant applications
7 under chapter 557 of the Acts of 1979, or under any other state
8 grant programs now existing or hereafter created.
1
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SECTION 10. Any sewer extension project of any municipality which is located within an active water supply source which
appears on the chapter 557 of the Acts of 1979 priority list or
extended priority list for collection system projects administered
by the department of environmental quality engineering, division
of water pollution control or any other comparable list or rating
substituted therefor and which receives favorable status for
funding in a particular fiscal year shall retain such status for the
balance of the fiscal year in which the status was granted or until
the municipal legislative body refuses to fund such project,
whichever date first occurs.
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SECTION 11. The cost of the redesign of any sewer system
proposal that has been submitted to the department of environmental quality engineering as of the effective date of this act that
is required by regulations promulgated pursuant to section five
of this act shall be borne by the commonwealth.
SECTION 12. There shall hereby be established a special
commission to monitor and review the implementation of this
legislation. Said members of this commission shall consist of the
following: three members of the House of Representatives
appointed by the Speaker at least two of whom shall represent
communities significantly affected by the development restrictions
of this legislation, two members of the Senate appointed by the
Senate President at least one of whom shall represent communities
significantly affected by the development restrictions of this
legislation, the other members of this commission shall be the
Director of the Division of Watershed Management of the Metropolitan District Commission or his or her appointee and the Secretary of the Environmental Affairs or his or her designee.
Said commission shall list all land parcels affected by this legislation and shall list all individuals that own property and are
effected by this legislation. Said commission shall also recommend
any legislative proposals that would make this act more fair to
landowners affected and would make this act more practical and

19 more workable.

SECTION 13. If any party aggrieved by the implementation
1
2 of this act seeks a remedy in the courts of the Commonwealth
3 or in the federal courts and succeeds in having this act declared
4

unconstitutional then said aggrieved party shall be reimbursed his

5 or her legal expenses and costs.

