
HOUSE No. 6112
Substituted by the House, on motion of Mr. Forman of Plymouth, 

for a Bill relative to establishing the Massachusetts ocean sanctuaries 
act (House, No. 5728, amended). July 13.

Cfje Commontoealt!) of iffiagtfatfiutfetttf

In the Year One Thousand Nine Hundred and Eighty-Eight.

An Act relative to the Massachusetts ocean sanctuaries.

Be it enacted by the Senate and House o f Representatives in General 
Court assembled, and by the authority o f the same, as follows:

1 SECTION 1. Chapter 132A of the General Laws is hereby
2 amended by inserting after section 12 the following three
3 sections: —
4 Section 12A. Sections twelve A to sixteen F, inclusive, and sec-
5 tion eighteen shall be known as the Massachusetts Ocean
6 Sanctuaries Act.
7 Section 12B. As used in sections twelve A to sixteen F,
8 inclusive, and section eighteen, the following words shall have the
9 following meanings: —

10 “Adjudicatory hearing”, a hearing conducted pursuant to sec-
11 tions nine, ten, ten A, eleven and twelve of chapter thirty A.
12 “Applicant”, any city, town, district, county or authority which
13 has the legal ability to implement alternative forms of wastewater
14 disposal, including land application, and which applies for a
15 variance pursuant to sections twelve A to sixteen F, inclusive, and
16 section eighteen.
17 “Coastal embayment”, coastal or marine waters that have a
18 restricted opening to the ocean due at least in part to the forma-
19 tion of a barrier beach.
20 “Commissioner”, the commissioner of the department of
21 environmental management.
22 “Department”, the department of environmental management.
23 “Environmental impact report”, an environmental impact
24 report prepared pursuant to the provisions of sections sixty-one
25 to sixty-two H, inclusive of chapter thirty.
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26 “Estuary”, a semi-enclosed body of water which has a free
27 connection with the open sea, within which sea water is
28 measurably diluted with fresh water derived from outflowing fresh
29 water rivers.
30 “Existing discharge”, a municipal, commercial or industrial
31 discharge at the volume and locations authorized by the
32 appropriate federal and state agencies on July fifteen, nineteen
33 hundred and seventy, in the case of the Cape Cod Ocean
34 Sanctuary; on December eighth, nineteen hundred and seventy-
35 one, in the case of the Cape Cod Bay and Cape and Islands Ocean
36 Sanctuary; on June twenty-seven, nineteen hundred and seventy-
37 two in the case of the North Shore Ocean Sanctuary; and on
38 December thirtieth, nineteen hundred and seventy-six, in the case
39 of the South Essex Ocean Sanctuary.
40 “ Facilities p lan”, a plan which satisfies the planning
41 requirements applicable to applicants for federal grants for the
42 construction of publicly owned wastewater treatment works, as
43 determined by the division of water pollution control.
44 “Person”, any agency or political subdivision of the federal
45 government or the commonwealth, any state, public or private
46 corporation or authority, individual, trust, firm, joint stock com-
47 pany, partnership, association, or other entity, and any officer,
48 employee or agent of said person, and any group of said persons.
49 “Proposed discharge,” an increase in volume or change in loca-
50 tion of an existing discharge from a publicly owned treatment
51 plant or combined sewer system.
52 “Publicly owned treatment plant”, a sewage or septage treat-
53 ment plant owned by a public entity.
54 Section 12C. The department shall promulgate such rules and
55 regulations as it deems necessary for the implementation, adminis-
56 tration and enforcement of the provisions of sections twelve A
57 to sixteen F, inclusive, and section eighteen. The department shall
58 integrate its implementation, administration and enforcement of
59 said sections with other programs for the protection of the pub-
60 lie health, safety, welfare and the environment.

1 SECTION 2. Section 13 of said chapter 132A, as appearing in
2 the 1986 Official Edition, is hereby amended by adding the follow-
3 ing paragraph: —
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4 Notwithstanding the foregoing, the landward boundary of each
5 ocean sanctuary shall be seaward of the mean low-water line in
6 all rivers, bays, harbors, and coves at the point where the distance
7 between the mean low water lines on either side is two hundred
8 yards or less. The department shall have the regulatory author-
9 ity to change from time to time the landward boundary of an ocean

10 sanctuary to extend inward in river, bays, harbors, or coves to
11 include environmentally sensitive areas or outward, except in the
12 case of a coastal embayment, to exclude certain developed har-
13 bors. Such changes shall be reflected on the official ocean
14 sanctuaries map.

1 SECTION 3. Said chapter 132A is hereby further amended by
2 striking out section 14, as so appearing, and inserting in place
3 thereof the following section: —
4 Section 14. All ocean sanctuaries as described in section thir-
5 teen shall be under the care, oversight and control of the depart-
6 ment and shall be protected from any exploitation, development,
7 or activity that would significantly alter or otherwise endanger the
8 ecology or the appearance of the ocean, the seabed, or subsoil
9 thereof, or the Cape Cod National Seashore.

1 SECTION 4. Said chapter 132A is hereby further amended by
2 striking out section 15, as so appearing, and inserting in place
3 thereof the following section: —
4 Section 15. Except as otherwise provided herein, the follow-
5 ing activities shall be prohibited in an ocean sanctuary: the build-
6 ing of any structure on the seabed or under the subsoil; the con-
7 struction or operation of offshore or floating electric generating
8 stations, the drilling or removal of any sand, gravel or other
9 minerals, gases or oils; the dumping or discharge of commercial,

10 municipal, domestic or industrial wastes; commercial advertising;
11 the incineration of solid waste or refuse on, or in, vessels moored
12 or afloat within the boundaries of an ocean sanctuary.

1 SECTION 5. Said chapter 132A is hereby further amended by
2 striking out section 16, as so appearing, and inserting in place
3 thereof the following section: —
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4 Section 16. Nothing in sections twelve A to sixteen F, inclu-
5 sive, and section eighteen is intended to prohibit the following
6 activities, uses or facilities: In all ocean sanctuaries except the
7 Cape Cod Ocean Sanctuary the planning, construction,
8 reconstruction, operation and maintenance of industrial liquid
9 coolant discharge and intake systems and all other activities, uses

10 and facilities associated with the generation, transmission, and
11 distribution of electrical power, provided that all certificates,
12 licenses, permits and approvals required by law are obtained
13 therefor, and provided, further, that such activities, uses and facili-
14 ties shall not be undertaken or located except in compliance with
15 any applicable general or special statutes, rules, regulations or
16 orders lawfully promulgated; the operation and maintenance of
17 existing municipal, commercial or industrial facilities and dis-
18 charges where such discharges or facilities have been approved and
19 licensed by appropriate federal and state agencies; the laying of
20 cables approved by the department of public utilities; channel and
21 shore protection projects, navigation aids, projects authorized
22 under chapter ninety-one, deemed to be of public necessity and
23 convenience, contingent upon obtaining the required approval
24 wherever applicable by the United States Army Corps of
25 Engineers, the division of water pollution control, the department
26 of environmental quality engineering, or the department; other
27 improvements not specifically prohibited by said sections twelve
28 A to sixteen F, inclusive, and said section eighteen which are
29 approved by appropriate federal and state agencies and which are
30 consistent with said sections twelve A to sixteen F, inclusive, and
31 said section eighteen, including the maintenance and repair of
32 existing structures or uses, but not any change or extension of
33 such structures or uses, but not any change or extension of such
34 structures or uses unless otherwise permitted by said sections
35 twelve A to sixteen F, inclusive, and said section eighteen; the
36 harvesting and propagation of fish and shellfish in all forms, so
37 long as the department and the department of fisheries, wildlife
38 and environmental law enforcement are satisfied that such activi-
39 ties are carried on in accordance with sound conservation prac-
40 tices; temporary educational and scientific activities jointly
41 permitted by appropriate state agencies; and the extraction of
42 sand and gravel for the seabed and subsoil of a sanctuary for the
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43 purposes of shore protection or beach restoration, provided,
44 however, that such shore protection or beach restoration is
45 approved by the departm ent of environm ental quality
46 engineering.
47 Notwithstanding the provisions of sections twelve A to sixteen
48 F, inclusive, and section eighteen, and except in the Cape and
49 Islands Ocean Sanctuary, the Cape Cod Ocean Sanctuary, and
50 the Cape Cod Bay Ocean Sanctuary, nothing is intended to
51 prohibit municipal wastewater treatment discharges and
52 municipal wastewater treatment facilities if such discharge into
53 the ocean sanctuary is the only feasible alternative to existing
54 water pollution problems if it is consistent with the intention and
55 purposes of this chapter, and it is approved and licensed by
56 appropriate federal and state agencies. In the North Shore Ocean
57 Sanctuary, discharges shall be permitted from municipal waste
58 treatment facilities if construction is commenced prior to January
59 first, nineteen hundred and seventy-eight or if a city or town has
60 been awarded a federal or state grant for construction of a
61 wastewater treatment facility prior to January first, nineteen
62 hundred and seventy-eight, if the waste has been treated by the
63 best practical means, if such a discharge is in accordance with
64 plans developed under the provisions of clause (10) of section
65 twenty-seven of chapter twenty-one, and such plans are subject
66 to the approval of the division of water pollution control after
67 a public hearing conducted by said division.

1 SECTION 6. Said chapter 132A is hereby further amended by
2 inserting after section 16 the following six sections: —
3 Section 16A. In rare and unusual cases, the prohibition in
4 section fifteen against discharges of municipal wastes into the
5 ocean sanctuaries may not further the purposes of sections twelve
6 A to sixteen F, inclusive, and section eighteen. In such cases, it
7 may be appropriate to allow discharges of municipal wastewater
8 into an ocean sanctuary; provided, however, that a suitable quality
9 of effluent is achieved to protect the appearance, ecology, and

10 marine resources of the sanctuary. Upon application, the
11 department, in its discretion, may grant a variance from the
12 prohibitions of said section fifteen for said proposed discharges.
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13 Section 16B. A variance pursuant to section sixteen A may not
14 be granted unless the following prerequisities are met: —
15 (1) The proposed discharge is the only feasible alternative, based
16 upon technical, economic, environmental and public health
17 factors.
18 (2) The proposed discharge shall be consistent with the intent
19 and purpose of sections twelve A to sixteen F, inclusive, and
20 section eighteen. Any discharge shall be able to meet the water
21 quality standards and the standards of said sections twelve A to
22 sixteen F, inclusive, and said section eighteen to protect the
23 appearance, ecology and marine resources of the waters of the
24 sanctuary.
25 waters of the sanctuary.
26 (3) The applicant shall have adopted and implemented a plan,
27 approved by the department of environmental quality engineer-
28 ing, requiring the pretreatment of all commercial and industrial
29 wastes discharged to the municipal wastewater treatment system.
30 (4) The applicant shall have adopted and implemented a
31 program for water conservation in accordance with the guidelines
32 established by the water resources commission.
33 (5) The applicant shall have adopted and implemented a plan,
34 approved by the department of environmental quality engineer-
35 ing, to control inflow and infiltration.
36 (6) The applicant shall have adopted and implemented a plan,
37 approved by the department of environmental quality engineer-
38 ing, to control any combined sewer overflows.
39 (7) The applicant shall have adopted and implemented a plan
40 to review and control growth and connections to the municipal
41 wastewater treatment system and treatment works so as to ensure
42 that design and treatment capacity are not exceeded. The plan
43 shall require notification to the department and the division of
44 water pollution control whenever average flows within the system
45 for any quarter equal or exceed eighty per cent of the design
46 capacity of the treatment plant. At such time, the applicant shall
47 initiate the design and construction of additional treatment
48 capacity, or other appropriate measures. The department and said
49 division of water pollution control shall take appropriate action
50 to ensure that the design capacity of the treatment plant is not
51 exceeded.
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52 (8) The proposed discharge will not significantly affect the
53 quality or quantity of existing or proposed water supplies by
54 reducing ground or surface water replenishment.
55 (9) The proposed discharge shall be treated to a secondary level,
56 and such other treatment to remove nutrients or other pollutants
57 which is found to be necessary to avoid degradation of the ecology,
58 appearance and marine resources of the designated sanctuary and
59 to meet water quality standards.
60 (10) The proposed discharge is consistent with the policies of
61 the Massachusetts coastal zone management program.
62 (11) The proposed discharge and treatment plant are consistent
63 with all applicable federal, state, and local laws, ordinances, by-
64 laws, rules and regulations protecting the environment, including
65 but not limited to the requirements of chapters twenty-one, ninety-
66 one, one hundred and thirty, and one hundred and thirty-one.
67 (12) The proposed discharge and outfall structure will not
68 adversely impact marine fisheries or interfere with fishing grounds
69 or the normal operation of fishing vessels.
70 Section 16C. No variance approved by the department may
71 authorize a discharge into an estuary or coastal embayment or
72 a discharge which will have a significant adverse effect upon an
73 estuary, a coastal embayment, or land subject to tidal action. Any
74 variance approved by the department shall require the applicant
75 to eliminate all discharges into estuaries and coastal embayments
76 from publicly owned treatment works under the control of the
77 applicant. Nothing in this section shall be construed to prohibit
78 discharges within estuaries or coastal embayments from facilities
79 designed to abate existing discharges exclusively from combined
80 sewer overflows, where such facilities have been approved by the
81 division of water pollution control, and where such existing
82 discharges from combined sewer overflows degrade or threaten
83 to degrade the designated ocean sanctuary.
84 Section 16D. An application for a variance shall satisfy the
85 following minimum requirements: —
86 (1) The application shall include a final facilities plan approved
87 by the division of water pollution control, and a final
88 environmental impact report.
89 (2) The application shall include an evaluation of alternatives,
90 including land disposal.
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91 (3) The application shall demonstrate that land disposal is not
92 a feasible alternative for all or a part of the discharge.
93 (4) The application shall demonstrate how the applicant
94 satisfies all requirements of section sixteen B.
95 Section 16E. Upon receipt of an application for a variance, the
96 department shall provide public notice, an opportunity for
97 comment, and shall hold a public hearing on the application.
98 Individual notice shall be provided to all municipalities bordering
99 the affected sanctuary. Following the public hearing, the

100 department shall prepare a proposed final decision and provide
101 public notice thereof, including individual notice to any person
102 commenting on the application and to all municipalities bordering
103 the affected sanctuary. The proposed final decision shall take
104 effect thirty days after the public notice thereof unless any person
105 aggrieved by the decision requests an adjudicatory hearing prio.r
106 to the expiration of said thirty days. In any adjudicatory hearing,
107 the applicant shall have the burden of providing that the proposed
108 discharge satisfies the requirements of section sixteen B.
109 Following an adjudicatory hearing, the commissioner shall make
110 the final decision and provide notice to all parties. The final
111 decision shall take effect in thirty days, unless an appeal is taken
112 pursuant to section fourteen of chapter thirty A prior to the
113 expiration of said thirty days.
114 Section 16F. Any condition adopted by the department in
115 approving a variance shall become a condition of the discharge
116 permit issued by the division of water pollution control pursuant
117 to chapter twenty-one. The department may assess a civil
118 administrative penalty against any person failing to comply with
119 any such condition; provided however that such noncompliance
120 occurred after the department had given such person written
121 notice of such noncompliance and after reasonable time, as
122 determined by the department and stated in said notice, had
123 elapsed for coming into compliance; and provided, further, that
124 the department may assess such penalty without providing such
125 written notice if such failure to comply: (1) was part of a pattern
126 of noncompliance and not an isolated instance, or (2) was willful
127 and not the result of error, or (3) resulted in significant impact
128 on public health, safety, welfare or the environment.
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129 Any such penalty shall be an alternative to any other civil
130 penalty that may be prescribed by law. For the purpose of
131 determining whether such noncompliance was part of a pattern
132 of noncompliance and not an isolated instance, the department
133 shall consider, but not be limited to, the following: whether the
134 department had previously notified the person of such
135 noncompliance on two occasions during the previous three year
136 period and whether the current and previous noncompliances
137 considered together, indicate a potential threat to public health,
138 safety, welfare or the environment or an interference with the
139 department’s ability to efficiently and effectively administer the
140 ocean sanctuary program. If a person who has received a notice
141 of noncompliance fails to come into compliance within the time
142 period stated in such notice, the civil administrative penalty may
143 be assessed by the department upon such person from the date
144 of receipt of such notice.
145 Whenever the department seeks to assess a civil administrative
146 penalty on any person, the department shall cause to be served
147 upon such person, either by service, in hand, or by certified mail,
148 return receipt requested, a written notice of its intent to assess a
149 civil administrative penalty which shall include a concise
150 statement of the alleged act or omission for which such civil
151 administrative penalty is sought to be assessed, the condition
152 which has not been complied with as a result of such alleged act
153 or omission, the amount which the department seeks to assess as
154 a civil administrative penalty for each such alleged act or omission,
155 a statement of such person’s right to an adjudicatory hearing on
156 the proposed assessment, the requirements such person shall
157 comply with to avoid being deemed to have waived the right to
158 an adjudicatory hearing and the manner of payment thereof if
159 such person elects to pay the penalty and waive an adjudicatory
160 hearing. After written notice of noncompliance or intent to assess 

d61 a civil administrative penalty has been given, each such day 
^62 thereafter during which such noncompliance occurs or continues
163 shall constitute a separate offense and shall be subject to a separate
164 civil administrative penalty if reasonable efforts have not been
165 made to promptly come into compliance.
166 Whenever the department seeks to assess a civil administrative
167 penalty on any person, such person shall have the right to an
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168 adjudicatory hearing under chapter thirty A whose provisions
169 shall apply except when they are inconsistent with the provisions
170 of this section.
171 Such person shall be deemed to have waived such right to an
172 adjudicatory hearing unless, within twenty-one days of the date
173 of the department’s notice that it seeks to assess a civil
174 administrative penalty, such person files with the department a
175 written statement denying the occurrence of any of the acts of
176 omissions alleged by the department in such notice, or asserting
177 that the money amount of the proposed civil administrative
178 penalty is excessive. In any adjudicatory hearing authorized
179 pursuant to chapter thirty A, the department shall, by a
180 preponderance of the evidence, prove the occurrence of each act
181 or omission alleged by the department.
182 If a person waives his right to an adjudicatory hearing, the
183 proposed civil administrative penalty shall be final immediately
184 upon such waiver.
185 If a civil administrative penalty is assessed at the conclusion of
186 an adjudicatory hearing, said civil administrative penalty shall be
187 final upon the expiration of thirty days if no action for judicial
188 review of such decision is commenced pursuant to chapter thirty
189 A.
190 Any person who institutes proceedings for judicial review of the
191 final assessment of a civil administrative penalty shall place the
192 full amount of the final assessment in an interest-bearing escrow
193 account in the custody of the clerk/magistrate of the reviewing
194 court. The establishment of such an interest-bearing escrow
195 account shall be a condition precedent to the jurisdiction of the
196 reviewing court unless the party seeking judicial review
197 demonstrates in a preliminary hearing held within twenty days of
198 the filing of the complaint either the presence of a substantial
199 question for review by the court or an inability to pay. Upon such
200 a demonstration, the court may grant an extension or waiver of
201 the interest-bearing escrow account or may require, in lieu of such
202 interest-bearing escrow account, the posting of a bond payable
203 directly to the commonwealth in the amount of one hundred and
204 twenty-five per cent of the assessed penalty. If, after judicial
205 review, in a case where the requirement for an escrow account
206 has been waived, and in cases where a bond has been posted in
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207 lieu of such requirement, the court affirms, in whole or in part,
208 the assessment of a civil administrative penalty the department
209 shall be paid the amount thereof together with interest at the rate
210 set forth in section six C of chapter two hundred and thirty-one.
211 If, after such review in a case where an interest-bearing escrow
212 account has been established, the court affirms the assessment of
213 such penalty, in whole or in part, the department shall be paid
214 the amount thereof together with the accumulated interest thereon
215 in such interest-bearing escrow account. If the court sets aside the
216 assessment of a civil administrative penalty in a case where the
217 amount of such penalty has been deposited in an interest-bearing
218 escrow account, the person on whom the civil administrative
219 penalty was assessed shall be repaid the amount so set aside,
220 together with the accumulated interest thereon.
221 Each person who fails to pay a civil administrative penalty on
222 time, and each person who issues a bond pursuant to this section
223 and who fails to pay to the commonwealth on time the amount
224 required hereunder, shall be liable to the commonwealth for up
225 to three times the amount of the civil administrative penalty,
226 together with costs, plus interest from the time the civil
227 administrative penalty became final and attorneys’ fees, including
228 all costs and attorneys’ fees incurred directly in the collection
229 thereof. The rate of interest shall be the rate set forth in section
230 six C of chapter two hundred and thirty-one.
231 In determining the amount of each civil administrative penalty,
232 the department shall include, but not be limited to, the following
233 in its considerations: the actual and potential impact on public
234 health, safety and welfare and the environment of the failure to
235 comply; the actual and potential damages suffered, and actual or
236 potential costs incurred, by the commonwealth, or by any other
237 person; whether the person being assessed the civil administrative
238 penalty took steps to prevent noncompliance, to promptly come 

k 239 into compliance and to remedy and mitigate whatever harm might
240 have been done as a result of such noncompliance; whether the
241 person being assessed the civil administrative penalty has
242 previously failed to comply with any such condition imposed by
243 the department, making compliance less costly than noncom-
244 pliance; deterring future noncompliance; the financial condition
245 of the person being assessed the civil administrative penalty; and
246 the public interest.
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247 No civil administration penalty assessed hereunder shall be less
248 than one hundred dollars nor exceed twenty-five thousand dollars.
249 The department may propose and determine to modify,
250 suspend, or revoke any outstanding variance, in whole or in part,
251 for cause, including but not limited to, violation of any condition
252 of the variance, obtaining a variance by misrepresentation or
253 failure to disclose fully all relevant facts or any change in or
254 discovery of information that calls for reduction or discontinu-
255 ance of the variance.
256 Any proposal to suspend or revoke or modify a variance
257 granted under this section shall inform the person to whom it is
258 issued of his right to request, within thirty days, a hearing under
259 the provisions of chapter thirty A. If he fails to make such a
260 request, he shall be deemed to have consented to the order. If a
261 timely request is submitted, the department shall within a
262 reasonable time hold a hearing under the provisions of chapter
263 thirty A.
264 The authority granted to the department under this section shall
265 in no way diminish the authority of the division of water pollution
266 control.

1 SECTION 7. Said chapter 132A is hereby further amended by
2 striking out section 18, as appearing in the 1986 Official Edition,
3 and inserting in place thereof the following section: —
4 Section 18. All departments, divisions, commissions, or units
5 of the executive office of environmental affairs and other affected
6 agencies or departments of the commonwealth shall issue permits
7 or licenses for activities or conduct their activities consistently
8 with the provisions of sections twelve A to sixteen F, inclusive,
9 and this section and shall not permit or conduct any activity which

10 is contrary to the provisions of said sections. Except as provided
11 by sections sixteen A to sixteen F, inclusive, and this section, the
12 provisions of said sections twelve A to sixteen F, inclusive, and
13 this section shall not require any additional permits from the
14 department, but other departments, divisions, commissions, units,
15 or agencies shall confer and consult with the department to ensure
16 compliance with the provisions of said sections twelve A to sixteen
17 F, inclusive, and this section. The attorney general or the
18 appropriate state agency shall take such action as may be
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19 necessary from time to time to enforce the provisions of said
20 sections twelve A to sixteen F, inclusive, and this section, and the
21 superior court shall have jurisdiction to enforce the provisions
22 thereof.

1 SECTION 8. Notwithstanding the provisions of this act, the
2 town of Gosnold may build a primary wastewater treatment
3 facility, and discharge from such a facility into the Cape and
4 Islands ocean sanctuary, pursuant to any waiver of secondary
5 treatment granted by the United States Environmental Protection
6 Aency pursuant to section 301(h) of the federal Water Pollution
7 Control Act, 33 USC 1311 (h). This section shall not be construed
8 to exempt such a facility or discharge from any other applicable
9 provision of law, including, but not limited to, chapter twenty- 

10 one of the General Laws.

1 SECTION 9. On or before July first, nineteen hundred and
2 eighty-nine, the department of environmental management shall
3 produce an updated series of maps of sufficient scale to clearly
4 show the boundaries of the various ocean sanctuaries.

1 SECTION 10. Nothing in this act is intended to alter the effect
2 of the exemptions set forth in chapter one hundred and twenty
3 of the acts of nineteen hundred and eighty-one and chapter three
4 hundred and sixty-nine of the acts of nineteen hundred and eighty-
5 four.

1 SECTION 11. No civil administrative penalty shall be assessed
2 by the department of environmental management pursuant to
3 section sixteen of chapter one hundred and thirty-two A of the
4 General Laws, until the department has promulgated regulations
5 for assessing civil administrative penalties as required by chapter
6 thirty A of the General Laws.
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