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EXECUTIVE OFFICE OF CONSUMER AFFAIRS AND BUSINESS REGULATION.

OFFICE OF THE COMMISSIONER OF BANKS

LEVERETT SALTONSTALL BUILDING, GOVERNMENT CENTER
100 CAMBRIDGE STREET

BOSTON, MASSACHUSETTS 02202, NOVEMBER 2, 1988,

The Honorable Michael J. Connolly, Secretary of Stale
State House, Boston, Massachusetts 02133

Dear Secretary Connolly:
In accordance with the provisions of section 33 of Chapter 30 of

the General Laws, the Division of Banks herewith transmits six
recommendations for consideration by the General Court in 1989.
Such recommendations are accompanied by drafts of bills embody-
ing the legislation recommended and an explanation of each such
proposal.

Respectfully submitted,

ANDREW J. CALAMARE,
Commissioner of Banks.
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i. An Act relative to the licensing and examination of certain
FIRST MORTGAGE LENDERS;

The Division of Banks is charged with the enforcement of a number
of consumer protection statutes related to the granting of credit. There
currently exists in the Commonwealth a rapidly growing but unregu-
lated industry providing a significant share of the mortgage lending
funds to our citizens. There is no evidence that this industry’s perfor-
mance is so superior to that of banks or other licensed lenders as to
eliminate the need for oversight of its compliance with these consumer
credit statutes.

This recommendation seeks authority for this Division to license
and examine companies which make five or more first mortgage loans
on residential real property within a twelve month period. The
provisions of the legislation are substantially similar to statutes
governing other credit grantors which the Legislature has chosen to
license and examine through this Division. Banks, licensed lenders,
insurance companies and certain other entities would be exempt from
this law.

2. An Act relative to certain aggregate loan limitations
APPLICABLE TO A BANK OR CREDIT UNION!

In order to promote safety and soundness by preventing a concen-
tration of assets, a bank is generally restricted in its involvement with
any one entity to a maximum limit of 20% of the bank’s capital. The
existing law governing savings banks, co-operative banks and trust
companies exempts most mortgage loans from being calculated
against the 20% limit. Section 3 of this recommendation seeks to
reduce that broad exemption for those institutions by providing that
only a loan on the one-to-four family owner-occupied property of the
borrower would be exempt from the calculation of that aggregate
limitation. Section 5 contains a grandfather clause which retains the
exemption for other mortgage loans made while the existing statute
was in effect.

Unlike the law governing other institutions, credit union law does
not provide any exemption for mortgage loans from the existing
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statutory limit. Section 4 of this petition would provide such an
exemption by eliminating the amount of a loan on a one-to-four
family, owner-occupied property of the borrower from being calcu-
lated against that borrower’s aggregate limit.

A review of the practical application of these current statutes has
resulted in the filing of this legislation which is consistent with this
Division’s responsibilities relative to the safety and soundness of state-
chartered banks yet recognizes the realities of today’s real estate
market and the varying sizes of our institutions.

Current statute further provides that the 20% of capital limit may
be exceeded by an amount equal to 2% of savings deposits for loans
secured by certain collateral. The Division believes the general 20%
of capital limitation is consistent with sound banking and that such
limitations should not be tied to the volatile base of deposits. This
recommendation would eliminate from law the clauses in which the
2% of deposits authority is contained. Section 1 would negate that
provision for stock corporations while section 2 would eliminate it
for thrift institutions.

3. An Act relative to certain actions of the board of bank
incorporation:

Current statute allows the Commissioner of Banks to appoint the
Federal Deposit Insurance Corporation (“FDIC”) as liquidating
agent of a state-chartered bank which it insures. In conjunction with
that authority, the Board of Bank Incorporation is authorized to take
certain actions under law without regard to notice of hearing require-
ments in order to assist in the resolution of such a situation. Section 1
of this recommendation seeks to update this statute to recognize the
existing federal insurance coverage and the existence of federally
chartered institutions in the Commonwealth. Accordingly, the law is
amended to include the Federal Savings and Loan Insurance Corpo-
ration (“FSLIC”); to allow the Board to so act on an expedited basis
regardless of whether the bank is state-chartered or federally-
chartered; and to also allow the Commissioner to act without require-
ments of notice if a federal insurer has been named liquidating agent.

Presently, all state-chartered savings banks and co-operative banks
have their deposits insured by a federal deposit insurance agency.
Sections 3 and 5 of this recommendation, governing savings banks
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and co-operative banks, respectively, would require any newly-
chartered savings bank or co-operative bank to be so insured before
being authorized by the Board to begin business. In conjunction with
that additional requirement, section 2 for savings banks and section 4
for co-operative banks would increase from six months to one year
the time period in which a new institution must complete all require-
ments in order to transact business. The provisions contained in
sections 2 to 5, inclusive, of this recommendation are consistent with
the current statutes applicable to the formation of a state-chartered
trust company.

Second mortgage companies are one of two segments of the con-
sumer credit industry that are not required to be licensed and
examined for compliance with various consumer protection statutes
and regulations. In order to effectively enforce these measures, the
Division of Banks must know who is extending credit to our citizens,
where they are located and have access to their books and records.
This legislation provides this Division with the mechanism necessary
to insure compliance with those consumer protection statutes by these
lenders.

This recommendation requires the licensing of second mortgage
lenders or brokers who make or negotiate more than five second mort-
gage loans in a calendar year. Although the provisions are lengthy
they are substantially similar to the requirements governing other
licensed lenders. Banks, credit union and small loan licensees would
be exempt from these licensing provisions. Other changes contained
in this legislation would limit the coverage of the existing second
mortgage statute to consumer loans and make it applicable to loans
on one-to-four family, owner-occupied homes instead of one-to-six
family properties, while increasing the maximum rate for such loans
from eighteen to twenty-one percent. This recommendation would
also extend the coverage of the law to all such properties by
eliminating the provision which limits the applicability of this statute
to property having an assessed value of not over forty thousand
dollars.

4. An Act relative to second mortgage loans:
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5. An Act relative to the operation of certain banking laws:

This lengthy recommendation seeks to address various matters
which have confronted the Division in its efforts to implement or work
within existing statutes. Although some provisions are substantive,
the Division views the majority as technical measures.

Prior to the recodification and equalization of powers in the
Massachusetts banking laws, the investment powers of various state-
chartered financial institutions were tied to the legal list of investments
for savings banks, so called. That list is to be prepared annually by
this Office and is to include those obligations which meet statutory
criteria or have been approved through a petitioning process also set
out in law. The expanded investment powers for savings banks and
co-operative banks which were included with the recodification
eliminated their need to rely on the legal list. However, state-chartered
credit unions still rely on the list and were substituted for savings
banks as the body to initiate the petitioning process for certain new
investments. The role of credit unions in thatprocess has been stymied
by the fact that their investment authorities are limited by their
governing statute. Chapter 171.

This recommendation seeks to make two changes to the process
for preparing the legal list. Section 2 would eliminate the petitioning
process and allow the Commissioner to add those investments to the
list which meet the existing statutory criteria as well as the provisions
added by this legislation. Section 1 would insert into statute the
criteria for the determination of a legal list investment which is now
in the law governing the petitioning process. These changes will both
clarify the preparation of the list and the legality of investments made
under this authority while maintaining the statutory provisions which
seek to insure that such investments are marketable and liquid.

Sections 10 and 20 of the recommendation, governing stock con-
versions of savings banks and co-operative banks, respectively, seek
to substitute the process applicable to other state agencies for
Legislative review of regulations for the existing cumbersome process
now required for promulgation ofstock conversion regulations. These
sections also clarify the law relative to establishing an investigation
fee for the Division’s activities relative to such an application while
also clarifying the applicability of certain laws after conversion.

Sections 6, 15, 21 and 25 applicable to savings banks, co-operative
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banks, credit unions and trust companies seek to clarify the statutes
governing restrictions on interlocking directors and officers of such
institutions. These amendments would specify that the existing laws
would apply only to interlocking positions within banks which have
their main office in the Commonwealth.

Sections 7, 8, 9 and 11 applicable to savings banks and sections
16, 17, 18 and 19 relative to co-operative banks amend those
provisions of law governing mergers and acquisitions involving those
institutions. The changes seek only to require thatall affected insurers
give notice to the Commissioner that arrangements satisfactory to
each such insurer have been made for any such transaction. The
existing statutes, in general, currently refer only to those funds which
now serve as excess insurer to these banks.

Sections 12, 13 and 14 merely seek to update the law governing
foreign transmittal agencies which has not been substantively
amended since 1949.

The definition of “banking institution” in Chapter 167 A of the
General Laws which governs bank holding company activities
presently only recognizes federal mutual savings banks. Federal
savings banks, however, may be in either mutual or stock form.
Section 3 seeks to have the definition cover all such institutions for
the purposes of that Chapter and does so by merely deleting the word
“mutual” from the present law.

Sections 4 and 5 of this legislation seek to technically correct the
cite of an aggregate investment limitation on certain bank stocks.
Section 4 deletes the provision from the loan statute while section 5
properly inserts it into the investment law.

The remaining three sections of the recommendation effect only
credit unions. Section 22 would establish a process in state law for
a state-chartered credit union to convert to a federal charter. Section
24 addresses mergers of state-chartered credit unions and federally-
chartered credit unions while section 23 eliminates the technical
requirement for the Massachusetts Credit Union Share Insurance
Corporation to sign the certificate establishing the effective date for
a merger of a credit union which it insures. The recommendation
retains the provision from present law requiring that insurer to
approve any such merger.
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6. An Act relative to the reorganization of state-chartered
stock banks:

Prior to the passage of the regional interstate banking law in 1982
a state-chartered trust company could reorganize into a holding
company structure pursuant to the provisions of section 4A of
Chapter 167 A which, among other things, required only the approval
of the Commissioner of Banks. If the reorganization were to involve
more than one such bank the matter would go before the Board of
Bank Incorporation consistent with the general provisions of Chapter
167A which governs acquisitions by and formation of a bank holding
company. In conjunction with the regional interstate law, the
definition of banking institution was expanded to include all banks
within the region. That definition, however, also became applicable
to an internal reorganization pursuant to section 4A. As a conse-
quence, the statutes could now require the Commissioner to pass
upon a reorganization of an institution not otherwise subject to the
jurisdiction of this Division. Moreover, the provisions of Section 4A
could conflict with the governance provisions of federal law applicable
to such institution.

This recommendation would address this situation by technically
removing section 4A from Chapter 167A, section lof the bill, and
inserting it, by section 4, into a law applicable only to state-chartered
trust companies. Sections 2 and 3 governing state-chartered savings
banks and co-operative banks in stock form, respectively, would make
this statute applicable to those institutions as well. All of the
authorities of the Board of Bank Incorporation are retained by this
recommendation.
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