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100 CAMBRIDGE STREET, ROOM 1500
BOSTON, MASSACHUSETTS 02202, NOVEMBER 2, 1988

Honorable Michael Joseph Connolly, Secretary of the Commonwealth
State House, Room 340, Boston, Massachusetts 02133

Re: Legislative Recommendations of the
Executive Office of Energy Resources

Dear Secretary Connolly:
I am pleased to submit to you the legislation recommended for the

1989 session of the General Court by the Executive Office of Energy
Resources, which I am filing with your office today pursuant to G.L.
c. 30, s. 33. As required by the statute, each recommendation is
accompanied by a detailed explanation of the provisions of the bill.

If you need any additional information, please contact David
Tibbetts, General Counsel at 727-1410.

Sincerely

SHARON M. POLLARD,
Secretary of Energy Resources.

EXECUTIVE OFFICE OF ENERGY RESOURCES.
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i. An Act providing for a capital outlay for energy conserva-
tion IN PUBLIC BUILDINGS.

This bill would provide an additional $25 million for EOER’s
Energy Audit and Energy Conservation Improvement Programs,
these programs provide funding for energy audits and energy
conservation measures in public buildings owned by cities, towns,
counties, regional school districts, and other public entities. The
programs were created by the legislature in 1979 with an initial bond
authorization of $l5 million, and were augmented by an additional
$8 million in 1983 and an additional $l5 million in 1987. From the
inception of the program through October 1988, 1,700 buildings in
328 cities, towns, and regional school districts have received funding
for energy audits and energy conservation improvements. Estimated
annual savings exceed $lO million.

The bill also requires that grant recipients repay 30% of the grant
award to the Commonwealth within ten years of receiving the grant.
This payment is only a fraction of the energy savings which the grant
recipient will realize from the energy improvements.

2. An Act establishing a coordinated licensing program for
SMALL POWER PRODUCTION FACILITIES.

This proposed legislation establishes procedures whereby small
power production facilities (those facilities which generate electric
power and have a total installed capacity of less than 100 megawatts)
can take advantage of a new streamlined licensing/ permitting process
coordinated by the Energy Facilities Siting Council. While this special
process is open to all small power producers which project an installed
capacity of less than 100 megawatts at their facility, certain very small
projects and projects owned directly by utilities need not participate.

The legislation is, in part, modeled after M.G.L. c., 164, s. 69H /i,
the Siting Council’s successful low-head hydroelectric power
coordinated licensing act. The hydro program gives the Council the
role of coordinating the separate licensing processes of numerous
other individual agencies while preserving actual permit granting
authority in each agency. The Council is proposing expansion ol this

LEGISLA TIVE RECOMMENDA TIONS 1989



HOUSE No. 1181989] 3

4

5

type of program to other forms of small power production to help
encourage the development of worthy projects which can help
Massachusetts meet its energy needs in an economic, environmentally
responsible and expeditious manner.

The following section by section summary highlights the most
important provisions of this legislation.

Section 1 of the Act is a Declaration of Policy. It establishes as
the policy of the Commonwealth the promotion of small power
production and makes findings about the benefits of such projects.

Section 2 of the Act amends M.G.L. c. 164 by adding after s. 69H'/£
(Hydro Licensing) a new section 69H 3A containing eleven sub-
sections.

Section 2(a) provides definitions for a number of terms including
“cogeneration facility”, “permitting and licensing agencies”, “small
power producer”, and “small power production facility”.

Subsection 2(b) sets forth the basic scope of the legislation and
establishes that any small power production facility must use the
procedures and requirements of this Act.

Subsection 2(c) provides exemptions from all but the basic
informational requirements of this act for two categories of small
power projects;

1) Projects where the total installed generating capacity is less than
50 kilowatts;

2) Other projects upon a showing, on a case by case basis, of good
cause for an exemption.

This subsection makes clear, however, that even a project which
is categorically exempt is free to elect to use the streamlined licensing
procedures established by this Act.

Subsection 2(d) establishes a Standard Application Form for all
Small Power Producers. Even projects otherwise exempt must file this
basic information which is designed to help the Siting Council
inventory and track projects and serves as a basis for the
determination of how best to advance the project. Filing fees will be
required to offset the costs of the Siting Council and the standard
application form and fees will be designed by the Council after a
rulemaking proceeding.

Subsection 2(e) establishes detailed Supplementary Application
Forms for all but exempt small power producers. The single
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Supplementary Application Form, together with the Standard
Application Form, replace the individual permit applications such
developers would ordinarily have to file at various permitting and
licensing agencies.

Subsection 2(f) prohibits duplicative permitting forms and is
intended to cut down on red tape without preventing the collection
of necessary information for various existing regulatory programs.

Subsection 2(g) prescribes the basic EFSC Application Review.
First, applications will be reviewed for completeness. Incomplete
applications may have to be amended or modified and no
consideration for any permit can occur until a developer’s application
is deemed complete. Failure to file the standard application and,
where required, the supplementary form means that no permit may
be granted by any permitting and licensing agency. The complete
application (usually consisting of both a standard application form
and a supplementary application form) is then circulated to permitting
and licensing agencies as the first agency application for the purposes
of notification under the MEPA (Massachusetts Environmental
Policy Act) program.

Subsection 2(h) establishes a prelicensing conference. The Council
brings all the affected agencies together to set up a schedule for review
of the project and to determine additional information, data and
studies which may be necessary to assure compliance with each
permitting or licensing agency’s requirements.

The Council also establishes a single notice and comment period
in the case of agencies which require public notice and comment.

Subsection 2(i) allows the Council to establish a joint public hearing
of the affected permitting and licensing agencies (with their
concurrence).

Subsection 2(j) provides the Council with a new mediation process,
which upon the assent of both the developer and the permitting/
licensing agency may be utilized to attempt to reach a settlement
without prolonged litigation or controversy.

Subsection 2(k) allows a party aggrieved by the failure to act of
a permitting or licensing agency to appeal to the Council for a
decision. The Council’s decision is to be based upon the applicable
law and precedent of the permitting or licensing agency which is the
subject of the appeal. The permitting or licensing agency must be



HOUSE - No. 1181989] 5

granted an extension of time to complete its review if it can show good
cause for such an extension.

Section 3 gives the Council general rulemaking authority to carry
out this Act.

Section 4 limits the application of the Act so as not to interfere
impermissibly with interstate commerce.

Section 5 provides that the Act is to be construed liberally.
Section 6 provides that in case one or more provisions of the Act

are held invalid, the other provisions will not be affected.
Section 7 provides that this Act takes effect upon passage.

3. An Act providing for an exemption of certain cogenerators

AND SMALL POWER PRODUCERS FROM CERTAIN DEPARTMENT OF
PUBLIC UTILITIES REGULATION.

This bill would amend Chapter 164 of the General Laws by
removing most of the jurisdiction of the Department of Public
Utilities (DPU) over “alternative energy producers.” These facilities
are defined as a “cogeneration facility” (i.e., a facility that produces
both electrical and thermal energy) and a “small power production
facility”, (i.e., a facility that uses a renewable energy supply to produce
electricity or gas.)

The bill exempts facilities meeting these definitions from certain
regulatory requirements of Chapter 164 of the General Laws regarding
electric and gas companies and creates additional incentives for such
facilities beyond those created by the federal Public Utility Regulatory
Policies Act of 1978, Pub. L. 95-617 (PURPA).

This bill would also allow alternative energy producers to make
limited retail electricity sales (i.e., of ten megawatts or less to
governmental facilities or to no more than two private customers at
the same site) without subjecting them to full DPU regulation as an
“electric company” and the accompanying regulatory requirements
under Chapter 164. Currently, there is uncertainty under state public
utility law with respect to the types of sales that will trigger DPU
regulation as an “electric company”. The bill would clarify the law
with respect to the above-mentioned sales and provide incentives to
encourage cogeneration and small power development.
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Under the new legislation, while alternative energy producers would
be exempt from most DPU jurisdiction, they would not be exempt
from the provisions of chapter 164, sections 124 A-H that prohibit
shutting off or failing to restore electric service to residences under
certain conditions (such as when a household member is experiencing
a serious illness, during financial hardship, or where an infant or
elderly person resides.)

4. An Act establishing a program to promote photovoltaic

ENERGY IN THE COMMONWEALTH.

This bill adds a new section to chapter 25A of the General Laws,
which provides the statutory authorization for the Commonwealth's
Executive Office of Energy Resources. The new section gives explicit
authority to the Secretary of Energy Resources to establish a program
to promote photovoltaic energy in the Commonwealth, including the
Massachusetts Photovoltaic Center.

Photovoltaics (PV’s) is the technology of using solar cells to
generate electricity directly from sunlight. PV technology is a proven
source for high quality electrical power that is clean, simple, and
reliable. Since the early 19705, a number of academic institutions and
commercial companies have been working to develop PV technology
for a variety of world-wide applications. Massachusetts is the home
base of many of the leading institutions and companies involved in
photovoltaics.

With the assistance of appropriations from the State Legislature,
EOER has established the Massachusetts Photovoltaic Center,
located at Logan Airport. The PV Center is considered one of the
four “Centers of Excellence” (established by chapter 40 J, section 12
of the General Laws), but its programs are administered by the
Executive Office of Energy Resources.

The new legislation will permit EOER to promulgate rules and
regulations for the PV Program, and will enable EOER to:

Limit the services of the PV center to Massachusetts-based
companies and institutions;
- Provide for “membership” or “subscription” fees to be paid by
participating businesses, which will be used to offset the Common-
wealth’s costs of operating the Center;
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Limit distribution of valuable international market information
to participating companies or institutions; (without such authoriza-
tion, this information would have to be given to any company,
including out-of-state or foreign companies, that requested it under
the state’s Freedom of Information law).

5. An Act to encourage the development of photovoltaic

ENERGY RESOURCES IN THE COMMONWEALTH.

This bill would provide a new tax incentive that would make
Massachusetts more competitive with other states that are attempting
to attract investment in photovoltaic energy technology.

Section 1 of the bill would create a new 25% tax credit for
corporations which install photovoltaic generating facilities in
Massachusetts. This credit is the equivalent of that offered by the State
of California, which has been extremely successful in encouraging
photovoltaic development. Such a credit is a necessary prerequisite
to the creation of any photovoltaic central generating system in the
Commonwealth.

The bill also specifies that in order to qualify for the credit, the
photovoltaic components of the facility must be manufactured in
Massachusetts. This requirement is designed to encourage PV
manufacturing companies to locate facilities in the Commonwealth,
providing jobs for Massachusetts citizens and maintaining our
competitive edge in photovoltaics nationally.

Section 2 of the bill permits the new credit to be claimed by
individuals and/or partnerships who are third-party investors in the
installation of photovoltaic energy systems.

6. An Act relative to contracts for energy management

SERVICES.

The purpose of this bill is to clarify the state’s competitive bidding
laws as they relate to contracts by public agencies for energy
management services.

The public buildings of the commonwealth consume tremendous
amounts of energy for heating, lighting, ventilation, and air
conditioning. Dollars that are spent on wasted energy for these
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buildings could be put to far better uses if public agencies cities,
towns, counties, public authorities and the commonwealth itself
were encouraged to perform energy audits, install appropriate energy
conservation measures, and institute sound ongoing energy
conservation practices. This legislation provides a clarification of the
state’s competitive bidding laws thatwill enable public agencies to take
these energy saving steps at no up-front capital cost to the public
agency. At the same time, the legislation recognizes the intent of the
bidding laws by providing for a completely open and competitive
process for selecting contractors.

Energy management service contracts (also frequently known as
“shared savings contracts”) are a proven means for public agencies
to finance energy improvements without any initial cpaital
investments on their part. A growing number of private firms are
offering energy management services on this unique basis, essentially
as follows:

1. An “Energy Service Company” (ESCo) performs an intensive
energy audit of an entire facility, identifying all measures and
procedures that can be expected to decrease energy consumption.

2. After reviewing the audit results with the facility owner, the
ESCo implements the measures and procedures deemed most cost-
effective or otherwise desirable. As part of this effort, the ESCo might
(a) devote one or more full-time employees to monitoring and
adjusting heating, ventilating and air conditioning (“HVAC”) and
lighting performance to ensure maximum energy consumption
efficiency; (b) implement procedures to ensure maximum operating
efficiency of energy-related systems by, e.g., adjusting valves, cleaning
steam traps, etc.; (c) replace certain inefficient or outdated HVAC or
lighting equipment with new, more efficient equipment; (d) place
temperature and humidity sensors and energy consumption meters
throughout the facility to monitor HVAC needs and performance; and
(e) generally assume responsibility, subject to the supervision of the
facility owner, the ensuring that energy consumption is significantly
reduced.

3. During the entire term of the energy service contract, typically
five to seven years, the ESCo using its own on-site personnel
continues to perform whatever services are necessary to reduce energy
consumption at the facility.
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4. Payments to the ESCo for its performance under its contract are
determined as a function of the energy cost savings achieved. In other
words, if the ESCo’s efforts do not result in energy cost savings, the
facility owner pays the ESCo nothing. If, however, energy savings are
achieved, the facility owner pays the ESCo some previously-
established percentage of those savings. Savings guarantees are a
frequent feature to protect the facility owner against the possibility
of an increase in energy consumption during the term of the contract.
Such guarantees are often backed by special third-party insurance

4 policies
5. The facility owner achieves reduced energy consumption at no

up-front capital cost, and its payments to the ESCo will always be
less than its energy savings, yielding a net reduction in operating costs
over the course of the energy service contract.

6. At the conclusion of the agreement, the facility owner may or
may not have an option to purchase the equipment or other property
owned by the ESCo depending upon the terms of the agreement. If
the owner does not purchase the equipment, the ESCo may remove
the equipment and restore affected facility systems to the condition
existing prior to the initiation of the contract.

Shared savings financing has obvious potential to increase the use
of energy management systems throughout Massachusetts. Such
systems, when effectively designed and implemented, have achieved
reductions in energy consumption of approximately 15-25% in pre-
vious projects.

It should be noted that the provisions of this bill have been in effect
for buildings owned by the commonwealth and by cities and towns,
pursuant to an outside section of the FY’B9 Budget (section 38 of
chapter 164 of the Acts of 1988). The Executive Office of Energy
Resources has been actively involved, with the Division of Capital
Planning and Operations, in pilot projects for the Saltonstall,
McCormack, and Hurley buildings, as well as Massasoit Community
College and MCI-Norfolk. In addition, EOER has provided funding

flto assist seven communities in the commonwealth in selecting and
negotiating energy management service contracts for their public
buildings.
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An Act to authorize the governor to respond to energy
SUPPLY DISRUPTIONS.

The purpose of this bill is to ensure that the Governor will have
adequate statutory authority to respond to an energy emergency in
the Commonwealth resulting from a disruption in energy or fuel
supplies.

The Governor’s powers to respond to an energy emergency are
contained in the Executive Office of Energy Resources (EOER)
statute, Massachusetts General Laws Chapter 25A, Section 8.
Currently, Section 8 gives narrow scope to the powers of the Governor
to declare an energy emergency and to implement energy supply
shortage contingency plans. As the statute is now written, the plans
prepared by EOER must conform to the substantive requirements of
the federal Emergency Petroleum Allocation Act of 1973 (EPAA) and
the Energy Policy and Conservation Act of 1975 (EPCA), and their
successor statutes such as the Emergency Energy Conservation Act
of 1979(EECA). Federal regulation of petroleum prices and allocation
procedures, including the old state set-aside program, was based on
EPAA, the relevant portions of which expired on September 30, 1981.
The relevant rationing contingency planning powers of EPCA expired
on the same date. From EOER’s viewpoint, the explicit substantive
authority under M.G.L. Ch. 25A, Sec. 8 for petroleum allocation and
rationing may have ceased to exist.

The proposed legislation contains language that revises and
expands Section 8 so that the Governor will have adequate statutory
authority to respond effectively in the event of an energy emergency.
The bill in its current form was reported favorably by the Joint
Committee on Energy in 1988.

An Act clarifying the jurisdiction of the energy facilities
SITING COUNCIL.

This bill makes a clarifying amendment to chapter 164 of the
General Laws. As that statute is currently drafted, a developer of a
major energy facility who was not a “corporation” (for example, a
partnership or an individual) could avoid the jurisdiction of the
Energy Facilities Siting Council by employing a strict reading of the
law.
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EOER believes that the original intent of the Siting Council statute
was to provide oversight over all major energy facilities, but that a
technical “loophole” exists which could thwart the Legislature’s intent
in creating the Siting Council. EOER believes that the Legislature
intended for all major energy facilities to receive Siting Council
approval, regardless of the type of business entity proposing them.

This statutory omission will become increasingly troublesome in the
near future as more non-traditional (i.e., non-utility) entities submit
major proposals to the Siting Countil. The more competitive
environment that has been promoted both by EOER and the DPU
has already begun to produce proposals from non-corporate entities
for major generating facilities, transmission lines, and gas pipelines
which otherwise meet the Siting Council’s jurisdiction threshold.
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