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Bv Ms. Buell of Greenfield, petition of Max Strahan, Carmen D.
J. Costello, Steven Angelo, Stanley C. Rosenberg,
Patricia G. Fiero and Thomas G. Palumbo for legislation to protect
and recover the Northern Right Whale. Natural Resources and
Agriculture.

Bueil, Nicholas

®fje Commontoealtf) of iflastfatfjuiett*
In the Year One Thousand Nine Hundred and Eighty-Nine

An Act

to protect and

recover

the right whale.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

2

CHAPTER 131 A
The Northern Right Whale Recovery Act

3
Section 1. Title
Chapter 131 A of the General Laws of the Commonwealth of
4
5 Massachusetts may be known as and may be cited as the
6 “Northern Right Whale Recovery Act.”
Section 2. Declarations and Findings
7
8
It is hereby declared that
(a) The Northern Right whale (Eubalaena glacialis) is the
9

10 world’s rarest whale. There are fewer than 300 Northern Right
whales left in the Atlantic ocean, and the remaining population
of Northern Right whales is not apparently recovering from their
depleted state when the hunting of them finally stopped and they
may now be still decreasing in number.
(b) The Northern Right whale is now so rare, that unless an
active effort is made to preserve and protect them, their species
faces likely extinction in the near future.
(c) The Northern Right whale is a resident of the coastal waters
of the Commonwealth of Massachusetts. They are the only whales
20 in the world to give birth, reproduce, and take care of their young
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off the Massachusetts coast, right in Cape Cod bay. They have
been listed as an indigenous endangered species of the Commonwealth and have been declared and decreed by law to be Massachusetts state marine mammal.
(d) The health and welfare of the Northern Right whale as a
species is being adversely affected by the commercial development
of its coastal marine habitat, significantly, also, through their
harassment by vessel activity, collisions with shipping, plastic
entanglements, and from other commercial and private activities
that are now occurring off the coasts of Massachusetts.
(e) Cape Cod bay is the last protected habitat along the entire
coast of the United States that these whales can now use in their
struggle for survival and the loss of the use of this bay, through
environmental degradation, could be a fatal blow to the survival
of this whale.
(f) The extinction of the Northern Right whale would be a
tragedy and loss beyond any measure or recovery to the people
of the Commonwealth of Massachusetts.
(g) It is in the best interests of the Commonwealth to achieve
the following goals, purposes, and objectives
(i) to prevent the extinction of the Northern Right whale as
a species in Massachusetts waters and to accomplish this by
stopping immediately the killing or anthropogenic death of any
Northern Right whale in Massachusetts or elsewhere, to protect
their use of their marine environment in Cape Cod bay and
elsewhere, and to protect and increase the reproductivity and
viability of their remaining population.
(ii) to commit the government of the Commonwealth of
Massachusetts to the protection of the lives of all of the remaining
Northern Right whales, to maintain the health and welfare of their
remaining population, to prevent the further decline of their small,
remaining population, and finally to prevent, through all prudent
means, the extirpation of this species from Massachusetts.
(iii) to increase over the long term the number of Northern
Right whales alive at any one time, to achieve the recovery of the
species from its present depleted state and endangered species
status, and to protect and improve the quality of their coastal
marine habitat so as to insure, for the immediate and long term
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future, their survival through their use of the marine environment
off the coast of Massachusetts.
(iv) for the Commonwealth of Massachusetts to assure the
survival of this critically endangered species by assuming whatever
management responsibilities are necessary to protect and conserve
its remaining population and the quality of its ocean environment.
Section 3. Definitions
As used in this Act, unless the context clearly indicates
otherwise, the following words and phrases shall have the
following meanings
(a) “Anthropogenic death”, a mortality of a member of a
species that is directly or incidentally caused by people or the
activities of people.
(b) “Conservation”, the active protection of a species or its
habitat so as to promote the health and welfare of the members
of the species and also to enhance the reproductive potential of
the population as a whole so as to insure the viability of the species
and its survival into the indefinite future. Also to protect the
habitat of the species so as to provide for the basis of the continued
existence of the species into the indefinite future.
(c) “Commercial Whale Watching”, refers to the act of
charging an amount of money or a fee to show members of the
biological order Cetacea, in the wild or in captivity, to persons
who have paid this fee or exchanged a consideration to provide
them with the sight of whale.
(d) “Commissioner”, the commissioner of the Massachusetts
Department of Fisheries, Wildlife, and Environmental Law

Enforcement.
(e) “Department”, the Massachusetts Department of Fisheries,
Wildlife, and Environmental Law Enforcement.
(f) “Northern Right whale” (or “whale”), any member of the
species of the Northern Right whale (Eubalaena glacialis).
(g) “Person”, any person, corporation, association, firm, state,
or federal agency.
(h) “Recovery,” the increase in the number of Northern Right
whales alive at any one time and the expansion of their presently
utilized habitat to at least the level that existed before this species
96 was first exploited and depleted by people. In general for the
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species of the Northern Right whale to be considered having
experienced “recovery” the level of the number of members of its
species alive at any one time would have to be at such a point
as to insure the survival of the species into the future for at least
the next 500 years with a certainty of survival of at least 99%.
(i) “Regulated activity”, any public or private activity,
commercial or not, regulated or licensed under the Commonwealth of Massachusetts.
(j) “Secretary”, the Secretary of the Massachusetts Executive
Office of Environmental Affairs.
(k) “Take”(or a“taking”), to hurt, harm, harass, pursue, injure,
bother, annoy, disturb, excite, or to attempt to do such to any
Northern Right whale. Also to interfere with or alter the normal
behaviour or the well being of any Northern Right whale.
(1) “Viability of a species”, the measure of the ability of the
members of a species to survive, reproduce, avoid premature
mortality, find adequate nourishment and sustenance to grow,
and to survive, and to reproduce, and to sustain such numbers
from one year to the next in its general population on the whole
so as to be able to withstand, from time to time, catastrophic losses
or injuries to its members and yet still maintain an active and
generally growing population, from one year into the next, into
the indefinite future.
Section 4. General Support and Commitment to the Recovery

116
117
1 18
119
120
121 of the Northern Right Whale
(a) The Commonwealth of Massachusetts is declared to be a
122
and sanctuary of the Northern Right whale, the “Massarefuge
123
chusetts
state marine mammal.”
-124
(b) All state agencies of the Commonwealth of Massachusetts
125
126 shall support any other state agency’s, private citizen’s, other state
127 government’s, or federal agency’s attempts or efforts to protect,
128 conserve, or to recover the Northern Right whale as a species or
129 to protect the lives and well being of individual whales and their
130 marine environment.
131 (c) The Secretary shall
132
(i) every year, on or before November Ist, present to the
133 Governor, the president of the Senate, and the speaker of the
134 House of Representatives a report on the “state of the species”
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of the Northern Right whale. The report will annually assess the
future outlook of the Northern Right whale
population, the progress of the current state recovery and
conservation effort for this species, the possible and probable
future directions that the Commonwealth will take in its
conservation and recovery efforts for this species, the present and
future conservation needs of this species, the efforts of other
persons or parties to achieve the recovery of this species, and the
cooperation of the Commonwealth with these efforts.
(ii) develop and discuss within the “state of the species”
report any legislation that should be proposed for the coming year
that would facilitate the protection and recovery of the Northern
Right whale and the protection of its habitat. The Secretary shall
also include a budget for the coming fiscal year to successfully
operate the Commonwealth’s Northern Right whale recovery and
conservation program.
(iii) undertake a study to assess the need to give permanent
protection to parts of the Northern Right whale’s marine habitat
and, upon recommendation from the Commonwealth’s Recovery
Task Force, submit to the legislature, as provided by paragraph
(c)(i) of this section, within one year from the enactment of this
legislation and every year thereafter, the Secretary’s recommendation for the designation of parts of the coastline and marine
waters of the Commonwealth to be protected, or also considered
as sanctuary for the whale, so as to promote the recovery of the
Northern Right whale population.
(iv) The Secretary will also consider and report (in a similar
manner as (c)(iii) of this section) on areas to be recommended for
designation, under the federal Endangered Species Act, by the
federal government as “critical habitat” for the Northern Right
whale. Upon such a selection the Secretary shall, upon
recommendation of the Right Whale Task Force, petition the
Secretary of Commerce of the United States and the National
Marine Fisheries Service to designate and list those areas as
current status and
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169 critical habitat for the Northern Right whale under the federal
170 Endangered Species Act (16 USCA § 1533 2(b)).
171
(v) will seek to enter into a compact, with other interested
172 state governments, for the cooperative management and
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protection of the Northern Right whale and its marine environment.

(d)(i) The Secretary is authorized and directed to request and
petition the National Marine Fisheries Service and the Secretary
of Commerce of the United States under the provisions of the
federal Marine Mammal Protection Act (16 USCA § 1379) for
a “transfer of management authority” for the Northern Right
180 whale from the federal government to the Commonwealth of
181 Massachusetts.
182
(ii) The Secretary is directed to introduce and request from
183 the General Court the passage of any measures that will facilitate
184 the transfer of management authority of the Northern Right whale
185 from the federal government of the United States to the Common-

186 wealth of Massachusetts.
187
(e) (i) The Secretary may promulgate rules and regulations to
188 effectuate the purposes of this Act.
189
(ii) Any 10 citizens may petition the Secretary to adopt a
190 regulation or special rule to further the purposes of this Act. The
191 Secretary shall confer with the Recovery Task Force on the merits
192 of the petition and, upon the recommendation of the Recovery
193 Task Force, shall make make a decision within ninety days of the
194 receipt of the petition, whether or not to adopt the proposed or
195 similar regulation.
196
Section 5. The Northern Right Whale Recovery Task Force
(a) There is created and placed within the Executive Office of
197
198 the Secretary of Environmental Affairs the Northern Right Whale
199 Recovery Task Force (Recovery Task Force). It will have 11
200 members appointed by the Secretary. The members of the Task
201 Force will consist of
(i) the Secretary or the Secretary’s designee,
202
(ii) the director of the Office of Coastal Zone Management
203
204 or the director’s designee and will have also as its members
205
(iii) two experts in the biology and conservation of
206 endangered species, appointed for an initial term of three years,
207 then for four years after that.
208
(iv) two experts in the conservation and biology of baleen
209 whales, appointed for an initial term of one year, then for four
210 years after that.
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(v) two citizens of the Commonwealth who are members of

environmental advocacy organizations within the Commonwealth that have long and predominantly advocated and worked
for the implementation of protective measures and a state recovery
effort for the Northern Right whale, appointed for an initial term
of four years, then for four years after that,
(vi) two experts in marine ecology and conservation,
appointed for an initial term of three years, then for four years
after that,
(vii) and a person who is a Doctor of Veterinary Medicine,
who specializes in wildlife or marine mammal medicine, appointed
for an initial term of four years, then for four years after that.
(viii) Except for (i) and (ii) above, no paid employee of the
Commonwealth may serve as a member of the Recovery Task
Force, unless that person is an instructor or researcher at an
educational institution chartered by the Commonwealth.
(b) the Secretary shall appoint as chair-person any member
except those mentioned in paragraphs (a)(i) and (a)(ii) of this
section, and may remove any member for cause after a closed
ballot and vote by the members of the Recovery Task Force where

seven members voted for the removal.
(c) The Recovery Task Force shall
(i) write, for the approval of the Secretary, a recovery plan
for the Northern Right whale, based solely on the biological and
conservation needs of the whale and will outline a conservation
and management program that if implemented will be reasonably
expected to achieve the recovery of the Northern Right whale. The
recovery plan will assess the biology of the Northern Right whale,
the conservation needs of the species and the threats and present
conditions adversely affecting the long term viability of the
species. It will present a plan of management to achieve the
recovery of the entireremaining Northern Right whale population
and consider what acts federal and foreign governments can do,
and be made to do, to protect and achieve the recovery of this
whale. The recovery plan, written by the Recovery Task Force
246 and approved by the Secretary, is to be the official statement of
247 policy and management practice for the Commonwealth’s
248 Northern Right whale conservation and recovery effort.
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249 All state agencies of the Commonwealth, to the extent permissible
250 by law, are directed to support and assist in the implementation
25 i of the recovery plan.
252
(ii) make recommendations on to the Commissioner and
253 approve by a 3/4 majority vote all permit applications to “take”
254 a Northern Right whale and also to do ongoing assessments of
255 proposed and existing public or private activities to determine if
256 they potentially could, will, or do now have significant and adverse
257 effects on the long term viability of the Northern Right whale.
258
(iii) make recommendations on proposed regulations by the
259 Secretary to implement this Act and to draft and propose
260 regulations, for the consideration of the Secretary, to effectively
261 implement the provisions of this Act.
262
(d) prepare, for the consideration of the Secretary, the draft
263 of the “state of the species” report as mentioned in §4(c)(i) of this
264 Act.
265
Section 6. Review of Private and State Projects to Insure the
266 Protection of the Species
267
(a) The Secretary shall upon the recommendation of the
268 Recovery Task Force, or may on the Secretary’s own desire,
269 determine whether an activity, or proposed activity, has the
270 serious potential of having a significant and adverse impact on
271 the long term viability of the Northern Right whale or that the
272 activity, or proposed activity, does in fact or has the serious
273 potential of resulting in a “taking” of a Northern Right whale.
274
(b) Upon such an adverse finding on an activity or a proposed
275 activity under (a) of this section the Secretary shall require that,
276 under the provisions of this Act, that the activity, or proposed
11l activity, in question shall not go on or be allowed to commence
278 except in compliance with a permit issued by the Commissioner,
279 as provided by this Act.
280
(c) In the assessment of an activity or a proposed activity, if
281 the Secretary cannot determine with a high degree of certainty
282 whether such an activity would not adversely affect the long term
283 viability of the Northern Right whale, then that current or
284 proposed activity may, in consideration with other relevant facts
285 and upon recommendation of the Recovery Task Force, be
286 considered as a situation of heightened jeopardy for the Northern
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Right whale, and the Secretary shall require that a current or
proposed activity so found shall not occur without a permit issued
by the Commissioner, as provided by this Act.
(d)(i) Ten citizens of the Commonwealth may petition the
Secretary, at any time, to make a finding, under (a) or (c) of this
section, on whether a current or a proposed activity is a “take”
of the Northern Right whale or whether it has the serious potential
of having an adverse impact on the long term viability of the
Northern Right whale as a species.
(ii) The Secretary may hold a public hearing on the merits
of the petition and will request from the Recovery Task Force
an opinion on the merits of the petition. The public hearing will
be before three members of the Recovery Task Force and the
Secretary will allow the public to submit written comments for
at least one month prior to making a finding on the petition.
(iii) The Secretary will issue a finding on the merits and issues
raised within the petition within ninety days after its receipt.
(e)(i) The Commissioner of the Department of Fisheries,
Wildlife, and Environmental Law Enforcement may issue permits,
upon the recommendation of the Recovery Task Force, to allow
a “take” of the Northern Right whale if such a “take” will assist
in the recovery or conservation of the Northern Right whale and
the permitted activity will not reduce the long term viability of
the species.
(ii) A permit, as provided above, must specifically state and
regulate how, in what manner, under what circumstances, and for
what length of time the “take” will be allowed to occur. The
Commissioner will formally seek the recommendation of the
Recovery Task Force and the Recovery Task Force will prepare
an environmental assessment of the proposed permitted activity
to assess the impact of the activity on the long term viability of
the Northern Right whale, the conservation of the species, and
the health and welfare of individual whales.
(iii) A current or proposed activity, whose potential impact
on the Northern Right whale would make it a “take” under the
provisions of this Act, may have a permit issued to allow the
activity to occur, under the terms of the issued permit, if the terms
of the permit restrict the current or proposed activity so as to
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325 mitigate the potential harmful impacts of the activity on the
326 Northern Right whale and render any potential “take” or adverse
327 impact on the long term viability of the Northern Right whale
328 extremely unlikely to occur.
329
(iv)(a) A permit may be revoked and cancelled at any time
330 for cause by the Commissioner on the Commissioner’s own
331 initiative or upon the recommendation of the Recovery Task
332 Force.
333
(b) The Commissioner will hold a hearing within thirty
334 days to review the reasons behind the cancellation and to allow
335 the permittee to give testimony as to why the permit should be
336 reissued. The Commissioner shall, within 5 business days of the
337 hearing, issue a decision, upon the recommendation of the
338 Recovery Task Force, as to whether the revocation of the permit
339 will be permanent or whether the permit will be reissued and under
340 what conditions and with what appropriate alterations to the
341 original terms of the permit.
342
(v) Any citizen of Massachusetts may file suit in a Superior
343 court of the Commonwealth to enforce the purposes and
344 provisions of this Act.
345
Section 7. Prohibitions
346
(a) It is prohibited
347
(i) for any person to kill or seriously injure a Northern Right
whale
or attempt to do so, under any circumstances.
348
349
(ii) for any government office of the Commonwealth to
350 allow, or attempt to do so, any activity, public or private, that
351 is regulated by that office, to be permitted to occur if it will kill
352 or seriously injure a Northern Right whale, reduce the actual
353 extent or its use of the coastal marine environment, or reduce the
354 size of its available habitat.'
355
(iii) for any person to “take” a Northern Right whale or
356 attempt to do so, under any circumstances, without a permit
357 issued by the Commissioner, as provided by this Act.
358
(iv) for any proposed activity or development, private or
359 public
that is regulated by the Commonwealth
to be
360 permitted or allowed to occur if the activity or development has
361 been found by the Secretary to be a “take” of the Northern Right
362 whale or that is found to have an adverse impact on the long term
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viability of the Northern Right whale, under section C of this Act,
without a permit issued by the Commissioner, as provided by this
Act.

(v) for any person to pursue or follow a Northern Right
whale from any distance except under a permit, issued by the
Commissioner under the terms of this Act.
(b) No person, vessel, or fixed-wing or hovering aircraft shall,
except under a permit issued by the Commissioner, approach or
come closer than, or remain, or operate within 500 yards of any
Northern Right whale, or attempt to do so.
(c) No activity, public or private, by any person shall occur
within 500 yards of any Northern Right whale, nor attempt to
do so. Such activities are determined to be a “take” of the Northern
Right whale under the provisions of this Act and can only be
allowed to occur under a permit issued by the Commissioner,
under the terms of this Act.
Section 8. The Northern Right Whale Recovery Fund
(a) There shall be established and set up on the books of the
Commonwealth of Massachusetts a separate fund to be known
as the “Northern Right Whale Recovery Fund” (the Fund) to be
used to receive all funds received or appropriated by the Commonwealth to support the conservation and recovery of the Northern
Right whale, to support research on the whale, and to facilitate
and fulfil the purposes of this Act.
(b) The appropriations by the Secretary for the Northern Right
whale from the Fund and any other monies to be spent on the
Northern Right whale, unless otherwise directed by statute, by the
Secretary will be used in a manner to protect and enhance the
long term viability of their species and to achieve, in the most
direct manner possible, the recovery of their species. No monies
from the Fund will be spent for research or managements efforts
on the Northern Right whale, unless such spending results, in the
most direct manner possible, in the protection of the Northern
Right whale and its use of its habitat, and the recovery of their
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398
(c) In any given fiscal year, monies that remain in the Fund
399 after the needs of the Commonwealth’s Northern Right whale
400 recovery effort have been met, and when such remaining funds
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401 are not needed and are not intended for use in the recovery effort
402 for the Northern Right whale in future years, may be used by the
403 Secretary, upon the recommendation of the Recovery Task Force,
404 in the conservation efforts for other endangered species and may
405 be transferred to appropriate accounts.
406
Section 9. Licensing of Commercial Whale Watching
407
(a) Any person who conducts or operates a commercial whale
408 watching operation within the Commonwealth, or sells tickets or
409 rights to view members of the order Cetacea, must first obtain
410 a license to do such from the Department.
I
411
(b)(i) In order to provide a basis for the support of the
412 Commonwealth’s Northern Right whale and other marine
413 mammal conservation programs, a fee of $1 for each passenger
414 or individual paying customer is assessed upon the holder of a
415 license.
416
(ii) A license must be renewed every year. The license may
417 be issued without an initial payment of the fee mentioned in part
418 (b)(i) of this section. However, on the first day of each month
419 thereafter and for the length of the license, the license holder shall
420 pay to the Commonwealth and the Commonwealth shall collect
421 the accumulated fees owed under this act. Failure to pay the fee
422 shall be cause for immediate revocation of a license.
(c) All fees collected pursuant to this section of the act shall
423
424 be deposited in the Northern Right Whale Recovery Fund.
(d) The Commissioner may promulgate and adopt regulations
425
426 to insure the conservation and protection of Cetaceans through
427 the conduct of commercial whale watch operators and make and
428 adopt rules for the operation of commercial whale watch
429 operations under license. A license may be revoked at any time
430 for cause pending review and final action by the Department, as
431 provided in this chapter.
432
Section 10. Penalties
433
(a) Any person convicted of violating any prohibitions set forth
434 in section 7 of this Act in a district court of the Commonwealth
435 shall be fined not less than one thousand dollars and no more than I)
436 twenty-five thousand dollars or sentenced to no more than two
437 and one-half years in a county house of correction or both.
(b) Any person convicted of violating any prohibitions set forth
438
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in section 7 of this Act in a superior court of the Commonwealth
shall be fined no less than one thousand dollars and no more than
one hundred thousand dollars or sentenced to no less than one
month and no more than five years of confinement in a state prison
or both.

(c) Any person who engages in commercial whale watching
without a license issued by the Department or violates any other
of the provisions of section nine of this act, shall be cited and fined
up to $25,000 a day for each day they are in violation of this act
or upon conviction in a district criminal court of the Commonwealth shall be fined up to $25,000 for every violation of the act
or sentenced to up to one year in a county house of correction
or both. Any person found engaged in commercial whale watching
without a license may have their vessel confiscated pending
administrative or court action.
(d)(i) Any vessel, vehicle, aircraft, gun, weapon, device, or
instrument that is in the possession of a person charged with
violating the provisions set forth in this Act at the time of their
alleged offence or was alleged to have been used by the person
to accomplish or facilitate their alleged violation, or both, may
be seized and held by the Commonwealth, without compensation,
until their case is resolved in a court of the Commonwealth.
(ii) Any vessel, vehicle, aircraft, gun, weapon, device, or
instrument that is in the possession of a person convicted of
violating any prohibitions set forth in this Act, and was used to
accomplish or facilitate their violation of this Act, may, upon
conviction, be seized, or if already seized by the Commonwealth,
then forfeited, without compensation.
(iii) The object of the said forfeiture in paragraph(s) (c)(i) and
(ii) may be retained by the Department for its use in its recovery
and conservation effort for the Northern Right whale or sold at
auction with the receipts to go into the Northern Right Whale
Recovery Fund.
(iv) The actual ownership of the property subject to seizure
and forfeiture under this section of the Act may not be a factor
in determining whether or not the Commonwealth decides to
proceed with the seizure or forfeiture in question. The only
consideration that is to be used is whether the seizure or forfeiture
will facilitate the purposes of this Act.
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478
(e) Any person who supplies information that leads to a
479 conviction under this Act may be rewarded by the Secretary in
480 the amount of one-half of the fines assessed against the individual
481 convicted. Also, up to one thousand dollars may be awarded by
482 the Secretary, from available funds, to persons who supply
483 information leading to the assessment of civil fines and penalties
484 against individuals found to be in violation of the provisions of
485 this Act.
486
(f) Any monies realized from fines imposed as penalties for
487 violation of the prohibitions set forth in this Act will be deposited
488 into the Northern Right Whale Recovery Fund.
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