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B\ Mr. Cohen of Newton, petition ot David B. Cohen relative to 

liability insurance in the Commonwealth. Insurance.
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In the Year One Thousand Nine Hundred and Eighty-Nine.

An Act relative to liability insurance.

Be it enacted by the Senate and House o f Representatives in General 
Court assembled, and by the authority o f the same, as follows:

1 SECTION 1. Section 8C of Chapter 26 as appearing in the
2 1984 Official Edition of the General Laws is hereby amended by
3 striking out lines 1 through 31 and inserting in place thereof the
4 following: —
5 There is hereby established a special revenue fund in the state
6 treasury, known as the insurance division special fund, the
7 proceeds of which may be expended by the division, subject to
8 appropriation, for the operating expenses of the division.
9 Each insurer authorized to write insurance in the common-

10 wealth shall report to the commissioner annually on or before
11 May first the total amount of direct premiums written in
12 Massachusetts in the twelve month period beginning January first
13 and ending December thirty-first. The commissioner shall assess
14 each insurer authorized to write insurance in the commonwealth
15 by dividing the sum of each insurer’s direct premiums written in
16 the commonwealth by the sum of all premiums written by all
17 insurers within the comm onwealth multiplied by the sum
18 appropriated for the division for the following fiscal year. No 

*19 amount paid as an assessment under this section shall be included
20 in any formula utilized to establish premium rates for insurance
21 issued or delivered for risks within the commonwealth. Such
22 assessments shall not be reported as premiums for any tax or
23 regulatory purposes under chapter sixty-three, chapter one
24 hundred and seventy-five, or any other law of the commonwealth.
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25 Insurers shall transm it assessments collected during each
26 quarter to the treasurer of the commonwealth no later than one
27 month after the end of the quarter.
28 Failure to pay the assessed sum will result in a fine of ten percent
29 of any unpaid amounts every thirty days. The commissioner may
30 establish a com m onw ealth lien on any insurer to collect
31 assessments and fines for which such insurer is liable under this
32 section.
33 The revenue received from assessments levied under this section
34 shall be kept in the special fund separate and apart from all other
35 monies received by the commonwealth. The proceeds from any
36 fine or fee imposed pursuant to this section shall be kept in the
37 special fund. The treasurer of the commonwealth shall be the
38 custodian of the special fund and revenues received shall be
39 deposited in the fund.
40 The treasurer shall, on or before October first of each year,
41 submit to the governor, the clerk of the senate and the clerk of
42 the house of representatives, an annual report for the previous
43 fiscal year. The report shall include a statement of the revenues
44 and disbursements of the special fund for the fiscal year, the
45 balance existing at the beginning and the end of the fiscal year
46 and any other information the treasurer deems appropriate.

1 SECTION 2. Chapter 175 as appearing in the 1984 Official
2 Edition of the General Laws is hereby amended by inserting after
3 section 221 the following new section: —
4 Section 22J.
5 (a) The following words, as used in this section, unless the text
6 otherwise requires or a different meaning is specifically required
7 shall mean
8 ( 1) “liability insurance”, a policy of insurance issued or issued
9 for delivery in the commonwealth covering the kind or kinds of

10 insurance described in sub-division (b) of the sixth clause of
11 section forty-seven, except for accident and health insurance,
12 medical malpractice insurance, liquor liability insurance, workers
13 compensation insurance and m otor vehicle insurance.
14 (2) “policy”, a policy of liability insurance as defined in this
15 section.
16 (3) “ Required policy period”, a period of one year from the date
17 as of which a covered policy is renewed or first issued.



1989] HOUSE -  No. 3967 3

jg (4) “Nonpayment of premium”, the failure of the named
19 insured to discharge any obligation in connection with the
20 payment of premiums on a policy of insurance or any installment
21 of such premium, whether the premium is payable directly to the
22 insurer or its agent, or indirectly under any premium finance plan
23 or extension of credit. Payment to the insurer, or to an agent or
24 broker authorized to receive such payment, shall be timely for the
25 purpose of this section if made within fifteen days after the mailing
26 to the insured or a notice of cancellation for nonpayment of
27 premium.

^28 (5) “Renewal” or “to renew”, the issuance or offer to issue by
29 an insurer of a policy superseding a policy previously issued and
30 delivered by the same insurer, or another insurer within the same
31 group or under common management, or the issuance of delivery
32 of a certificate or notice extending the term of a policy beyond
33 its policy period or term; provided, however that any policy with
34 a policy period or term of less than one year shall, for the purpose
35 of this section, be considered as if written for a policy period or
36 term of one year, and any policy with no fixed expiration date
37 or with a policy period or term of more than one year shall, for
38 the purpose of this section, be considered as if written for
39 successive policy periods or terms of one year.
40 (b) During the first sixty days a covered policy is initially in
41 effect, except as set forth in paragraphs one, and two of subsection
42 (c) of this section no cancellation shall become effective until
43 twenty days after written notice is mailed to the named insured
44 at the mailing address shown in the policy.
45 (c) After a covered policy has been in effect for sixty days or
46 upon the effective date if such policy is a renewal, no notice of
47 cancellation shall become effective until fifteen days after notice
48 is mailed or delivered and such cancellation is based on one or
49 more of the following:
50 (1) With respect to covered policies:
,51 (A) nonpayment of premium;

(B) conviction of a crime arising out of acts increasing the 
53 hazard insured against;

(C) discovery of fraud or material misrepresentation in the 
0 ^  obtaining of the policy or in the presentation of a claim

56 thereunder;
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57 (D) after issuance of the policy or after the last renewal date,
58 discovery of an act or omission, or a violation of any policy
59 condition that substantially and materially increases the hazard
60 insured against, and which occurred subsequent to inception of
61 the current policy period;
62 (E) material physical change in the property insured, occurring
63 after issuance or last annual renewal anniversary date of the
64 policy, which results in the property becoming uninsurable in
65 accordance with the insurer’s objective, uniformly applied
66 underwriting standards in effect at the time the policy was issued
67 or last renewed: or material change in the nature or extent of the
68 risk, occurring after issuance or last annual renewal anniversary
69 date of the policy, which causes the risk of loss to be substantially
70 and materially increased beyond that contemplated at the time
71 the policy was issued or last renewed;
72 (F) required pursuant to a determination by the commissioner
73 that continuation of the present premium volume of the insurer
74 would jeopardize that insurer’s solvency or be hazardous to the
75 interest of policyholders, to the insurer, its creditors or the public;
76 (G) a determination by the commissioner that the continuation
77 of the policy would violate, or would place the insurer in violation
78 of, any provision of this chapter;
79 (2) Notice of cancellation in accordance with this subsection
80 shall be mailed or delivered to the named insured, at the address
81 shown on the policy, and to his authorized agent or broker.
82 (d) (1) After a covered policy has been in effect for sixty days,
83 or on and after the effective date if such policy is a renewal, no
84 premium increase for the term of the policy shall be made to
85 become effective unless due to and commensurate with insured
86 value added, subsequent to issuance or the last annual renewal
87 anniversary date, pursuant to the policy or at the insured’s request.
88 (2) No covered policy which provides for a policy term of less
89 than one year may be issued, or issued for delivery, in this
90 commonwealth except:
91 (i) a policy issued to an insured for a seasonal purpose; (ii) a
92 policy issued to cover a particular project that will be performed
93 in less than one year, or (iii) a new policy in which the specific
94 term is made to coincide with the term of an insured’s already
95 existing policy with the same insurer and with the insured’s written
96 consent.
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97 (e) (1) A covered policy shall remain in full force and effect
98 pursuant to the same terms, conditions and rates unless a written
99 notice is mailed or delivered by the insurer to the named insured’s

100 at the address shown on the policy, and to his authorized agent
101 or broker, indicating the insurer’s intention:
102 (A) not to renew such policy;
103 (B) to condition its renewal upon change of limits, change in
104 type of coverage, reduction of coverage, increased deductible or
105 addition of exclusion, or upon increased premiums, exclusive of 

 ̂106 any premium increase made pursuant to subparagraph (C) of this
107 section or as a result of experience rating, retrospective rating or
108 audit; or
109 (C) that the policy will not be renewed or will not be renewed
110 upon the same terms, conditions or rates. Such alternative renewal
111 notice shall advise the insured that a second notice will be mailed
112 or delivered at a later date indicating the insurer’s intention as
113 specified in subparagraph (A) or (B) of this paragraph and that
114 coverage shall continue on the same terms, conditions and rates
115 as the expiring policy, until the later of the expiration date or sixty
116 days after the second notice is mailed or delivered; such alternative
117 renewal notice also shall advise the insured of the availability of
118 loss information pursuant to subsection (g) of this section and,
119 upon request, the insurer shall furnish such loss information
120 within twenty days consistent with the provisions of such
121 subsection.
122 (2) A nonrenewal notice as specified in subparagraph (A), a
123 conditional renewal notice as specified in subparagraph (B), and
124 the second notice described in subparagraph (C) of paragraph one
125 of this subsection shall contain the specific reason or reasons for
126 nonrenewal or conditional renewal, and set forth the am ount of
127 any premium increase and nature of any other proposed changes.
128 (3) The notice required by paragraph one of this subsection
129 shall be mailed or delivered at least sixty but not more than one 

i ’30 hundred twenty days in advance of the end of the required policy
131 period.
132 (4) Paragraphs one, two and three of this subsection shall not
133 apply when the named insured, an agent or broker authorized by
134 the named insured, or another insurer of the named insured has
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135 mailed or delivered written notice that the policy has been replaced
136 or is no longer desired.
137 (5) (A) If the insurer employs an alternative renewal notice as
138 authorized by subparagraph (C) of paragraph one of this
139 subsection, the insurer shall provide coverage on the same terras,
140 conditions, and rates as the expiring policy, until the later of the
141 expiration date or sixty days after the mailing or delivery of the
142 second notice described in such subparagraph.
143 (B) Prior to the expiration date of the policy, in the event that
144 an incomplete or late conditional renewal notice or a late
145 nonrenewal notice is provided by the insurer, coverage shall
146 remain in effect at the same terms and conditions of the expiring
147 policy and at the lower of the current rates or the prior period’s
148 rates until sixty days after such notice is mailed or delivered unless
149 the insured elects to cancel sooner; provided, however, that if the
150 insured elects to accept the terms, conditions and rates of the
151 conditional renewal notice and renews the policy on that basis,
152 then such terms, conditions and rates shall govern the policy upon
153 expiration of such sixty day period.
154 (C) (i) In the event that timely and substantially complete
155 notice in compliance with paragraphs one, two and three of this
156 subsection is not provided by the insurer prior to the expiration
157 date, coverage shall remain in effect on the same terms and
158 conditions of the expiring policy for another required policy
159 period, and at the lower of the current rates or the prior period’s
160 rates.
161 (ii) If the insurer has established the procedures required
162 pursuant to paragraph seven of this subsection, and the failure
163 to comply with paragraphs one, two and three of this subsection
164 was a result of inadvertence or clerical mistake, then the rates
165 applicable to the remainder of the additional required policy
166 period shall be the insurer’s current rates at the terms and
167 conditions of the expiring policy.
168 (iii) Every such notice shall advise the insured of the insured’s
169 rights to coverage and the duration thereof.
170 (6) Paragraph five of this subsection shall not create a new
171 annual aggregate liability limit if any for the covered policy, except
172 that the annual aggregate limit of the expiring policy shall be
173 increased in proportion to the policy extension pursuant to such



1989] HOUSE -  No. 3967 7

174 paragraph five: provided, however, that if the insured elects to
175 accept the terms, conditions and rates of the conditional renewal
176 notice pursuant to subparagraph (8) of paragraph four of this
177 subsection, a new annual aggregate limitation if any shall become
178 effective as of the inception date of the renewal.
179 (7) Each insurer subject to this section shall adopt and
180 implement reasonable standards and procedures to ensure
181 compliance with the provisions of subparagraph (A), (B) and (C)
182 of paragraph one and paragraphs two and three of this subsection. 

,183 Each such insurer shall maintain a written or electronic record
184 of any notice not in compliance with such provisions. Such record
185 shall indicate the expiration date of the policy, the date notice
186 should have been sent, the date when notice was sent, the policy
187 number, and the name and address of the insured. Such records
188 shall be available fo r in spec tion  upon  request by the
189 commissioner.
190 (f) (1) If an insurer provides the notice described in paragraphs
191 one, two and three of subsection (e) of this section and thereafter
192 the insurer extends the policy for ninety days or less, an additional
193 notice of nonrenewal is not required with respect to the extension.
194 (2) Notwithstanding paragraphs three and five of subsection (a)
195 of this section, subsection (e) shall not apply, but subsections (b),
196 (c), and (d) of this section shall apply, to a policy issued to an
197 insured for a seasonal purpose or to a policy issued to cover a
198 particular project that will be performed in less than one year.
199 (g) (1) Upon written request, the insurer shall mail or deliver
200 the following loss information covering a period of years specified
201 by the commissioner by regulation or the period of time coverage
202 has been provided by the insurer, whichever is less, to the named
203 insured or his authorized agent or broker within twenty days of
204 mailing or delivery of such insured’s request:
205 a) Information on closed claims, including date and description
206 of occurrence and any incurred losses;

^207 b) Information on open claims, including date and description
208 of occurrence and amounts of any payments; and
209 c) Information on notice of any occurrence, including date and
210 description of occurrence.
211 d) The insurer may charge a reasonable fee as determined by
212 the commissioner only for such information provided upon the
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named insured’s request, but not for such information even in the 
absence of a request therefor required to be provided.

(h) Every notice of cancellation issued pursuant to this section 
shall specify the grounds for cancellation and shall contain where 
applicable a reference to the paragraph or subparagraph of 
subsection (c) of this section. Every notice of nonrenewal issued 
pursuant to this section shall set forth or be accompanied by the 
reason for nonrenewal, and any such stated reason shall be valid 
and effective unless such reason violates this chapter or any other 
state or federal law. Every notice of cancellation, nonrenewal or |  
conditional renewal issued pursuant to this section shall also 
provide or be accompanied by a statement advising the named 
insured of the availability of loss information pursuant to 
subsection (g) of this section.

(i) (1) This section shall apply to any liability insurance policy 
issued or issued for delivery in this commonwealth covering risks 
with multi-state locations, where the insured is principally 
headquartered in this commonwealth or where the policy provides 
that this section, as a matter of choice of law is to govern the policy 
in regard to such locations.

(1) Nothing in this section shall be construed to prohibit an 
insurer from providing terms more favorable to an insured or 
other party in interest with regard to cancellation or nonrenewal: 
nor shall anything herein be construed to limit the grounds for 
which an insurer may lawfully rescind a policy or decline to pay 
a claim under a policy.

(j) (1) Except for subparagraphs (B) and (C) of paragraph five 
of subsection (e) and paragraph seven of subsection (e), an insurer 
doing business in this com m onw ealth which violates the 
provisions of subsection (e) with such frequency as to indicate a 
general business practice shall be subject to the penalties provided 
in paragraph two of this subsection.

(2) If the commissioner finds, after notice and hearing, that an 
insurer has violated subsection (e) of this section, each instance |  
of noncompliance with paragraph one of this subsection may be 
treated as a separate violation of this section punishable by a ten 
thousand dollar fine.
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1 SECTION 3. Chapter of the General Laws as appearing in the
2 1984 Official Edition is hereby amended by inserting after section
3 25 the following new section:
4 Section 25A. Each insurer writing property or casualty insurance
5 issued or issued for delivery in this commonwealth shall file with the
6 commissioner or his designee as a supplement to the annual state-
7 ment, a report on a form furnished by the commissioner separately
8 showing its direct writing in Massachusetts and in the United States,
9 and further segregated where appropriate between not-for-profit and

10 for-profit activities, on; municipal liability; public school liability;
11 child care liability; errors and omissions liability; public officials
12 liability; officers and directors liability; attorneys malpractice lia-
13 bility; accountants malpractice liability; architects and engineers
14 malpractice liability; products liability; recreational liability;
15 owners, landlords, and tenants liability; every other type of com-
16 mercial, public entity or professional liability so designated by the
17 commissioner of insurance by January first of each year. The
18 annual report shall include the following data for each line of
19 insurance designated in this section or by the commissioner, for the
20 calendar year: direct premiums written; direct premiums earned;
21 percent of premium increase or decrease due to increased or
22 decreased exposure; percent of premium increase or decrease due to
23 increased or decreased rates; net investment income, including net
24 realized capital gains and losses, using appropriate estimates where
25 necessary; net realized capital gains and losses; net unrealized capi-
26 tal gains and losses; actual incurred expenses allocated separately
27 to loss adjustment, commissions, other acquisition costs, general
28 office expenses, taxes, licenses and fees, and all other expenses;
29 direct incurred claim count; dollar amount ol incurred claims;
30 direct incurred loss experience including by number and aggregate
31 dollar amount; indemnity payments for closed claims; claims
32 closed without indemnity payment; reserves for reported claims;
33 allocated loss adjustment expense reserves; allocated reported loss
34 adjustment expense reserves; allocated incurred but not reported
35 loss adjustment expense reserves; net underwriting gain or loss; net
36 pre-tax operation gain or loss, including net investment income; net
37 taxes paid and credits received; the number of civil actions filed by 
8 insureds; the number of civil actions compromised or settled before

39 a complaint has been filed but before the amount of each such 
compromise and settlement; the number of verdicts in civil actions
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41 and the am ount of each such verdict; the number of civil actions
42 appealed and the disposition of each such appeal; the number of
43 civil actions dismissed and the cause of each such dismissal; the
44 total dollar am ount paid to plaintiffs in civil actions; the number of
45 claims closed without payment and the am ount held in reserve for
46 each such claim; the investment income earned on the amount
47 ultimately paid between receiving notice of the claim and payingthe
48 claim, by size of claim paid; the total amount paid in defense
49 lawyer’s fees in connection with claims paid pursuant to verdict;
50 pursuant to settlements after a complaint is filed but before verdict;
51 and pursuant to settlement before a complaint is filed; defense
52 verdicts and claims resolved prior to verdicts pursuant to which no
53 indemnity was paid. In cases involving multiple defendants, the
54 number of claims paid, and the total am ount paid; and the amount
55 by which the amount paid exceeded the amount proportional to the
56 insurance com pany’s insured’s percentage of responsibility for the
57 injury, as determined by the jury or as estimated by the insurer; any
58 other reasonable information the commissioner may request in
59 order to carry out the provisions of section 175 and 175a of the
60 General Laws
61 This report is due by the first of May of each year and the report
62 due May 1, 1988 must cover 198 I through 1987. The commissioner
63 shall annually compile and review all reports submitted by insurers
64 pursuant to this section and shall make it available to any interested
65 insured or member of the public by August thirty-first of each year.
66 In addition to the annual report, insurers shall provide to the
67 commissioner, within 30 days or such longer time as the commis-
68 sioner deems reasonable, any information concerning the business
69 of insurance that the commissioner requests. This section shall not
70 be used to extend the period within or the date by which insurers
71 must report the total am ount paid in defense lawyer’s fees in
72 connection with defense verdicts and claims resolved prior to
73 verdict.

1 SECTION 4. Chapter 175 of the General Laws as appearing
2 in the 1984 Official Edition is hereby amended by inserting after
3 chapter 175G the following new chapter:

4 CH A PTER 175H.
5 Section 1. Five or more private entities may participate in an
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6 organization in which the private entities are members, and agree to
7 effect such property and casualty insurance coverage as the private
8 entity may otherwise purchase by itself.
9 A self-insurance group that is issued a certificate of approval by

10 the commissioner shall not be deemed to be insurers or insurance
11 companies and shall not be subject to the provisions of the insu-
12 ranee laws and regulations of this commonwealth except as other-
13 wise provided herein.
14 Section2. The following words, as used in this chapter, shall
15 have the following meanings: —
16 “Administrator”, an individual, partnership, corporation, or
17 unincorporated association engaged by a private employer self-
18 insurance group’s board of trustees and to provide day to day
19 management of the group.
20 “Commissioner”, the commissioner of insurance.
21 “Insolvent” or “insolvency”, the inability of a private employer
22 self-insurance group to pay its outstanding lawful obligations as
23 they mature in the regular course of business, as may be shown
24 either by an excess of its required reserves and other liabilities over
25 its assets or by its not having sufficient assets to reinsure all of its
26 outstanding liabilities after paying all accrued claims owed by it.
27 “Private employers self-insurance group” or “group”, a not for
28 profit association consisting of five or more private employers, who
29 enter into agreements to pool their liabilities for property and
30 casualty benefits.
31 Section3. No person, association or other entity shall act as a
32 private employer self-insurance group unless it has been issued a
33 certificate of approval by the commissioner.
34 Section4. (A) A proposed private employer self-insurance group
35 shall file with the commissioner its application for a certificate of
36 approval accompanied by a nonrefundable filing fee in the amount
37 of one hundred dollars. The application shall include the group’s
38 name, location of its principal office, date of organization, name
39 and address of each member, and such other information as the
40 commissioner may reasonably require, together with the following:
41 (1) A copy of the articles of association, if any;
42 (2) A copy of the by-laws of the proposed group;
43 (3) A copy of the agreement between the group and each member
44 securing the payment of benefits, which shall include provision for
45 payment of assessments as provided for in section fourteen;
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46 (4) Designation of the initial board of trustees and administrator;
47 (5) The address in this state where the books and records of the
48 group will be maintained at all times;
49 (6) A financial statement on a form acceptable to the commis-
50 sioner showing the financial ability of the group to pay the obliga-
51 tions of its members;
52 (7) A documented agreement by each member to the group that
53 at least thirty-three per cent of that member’s estimated annual net
54 premium is payable the initial day of coverage afforded by the
55 group;
56 (8) A confirmation of any required reinsurance by a recognized
57 carrier in an am ount acceptable to the commissioner of insurance.
58 (B)To obtain and to m aintain its certificate of approval a private
59 employer self-insurance group shall comply with the following
60 requirements as well as any other requirements established by law
61 or regulation:—
62 (1) Specific and aggregate excess insurance in a form, in an
63 am ount, and by an insurance company acceptable to the commis-
64 sioner. Each group shall m aintain aggregate excess insurance in a
65 minimum am ount equal to two million dollars. The commissioner
66 may establish higher minimum requirements for the amount of
67 specific and aggregate excess insurance based on differences among
68 groups in their size, types of products manufactured or services
69 provided by members of the group, years in existence and other
70 relevant factors.
71 (2) An estimated annual standard premium of at least two
72 hundred and fifty thousand dollars during a group’s first year of
73 operation.
74 (3) A fidelity bond for the adm inistrator in a form and amount
75 prescribed by the commissioner of insurance.
76 (C) A group shall notify the commissioner of any change in the
77 information required to be filed under subsection (A) or in the
78 m anner of its compliance with subsection (B) no later than thirty
79 days after such change. .
80 (D) The commissioner shall act upon a completed application tor
81 certificate of approval within ninety days.
82 (E)The commissioner shall issue to the group a certificate o
83 approval upon finding that the proposed group has met all
84 requirements or the commissioner shall issue an order refusing sue
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85 certificate setting forth the reasons for such refusal upon finding
86 that the proposed group does not meet all requirements.
87 Upon refusal, the commissioner shall hold a hearing within thirty
88 days after said refusal, upon notice requesting such hearing by
89 applicant within ten days of said refusal.
90 (F) Each private employer self-insurance group shall be deemed
91 to have appointed the commissioner as its attorney to receive
92 service of legal process issued against it in this state. The appoint- 

^  93 ment shall be irrevocable, shall bind any successor in interest, and 
f  94 shall remain in effect as long as there is in this commonwealth any

95 obligation or liability of the group for benefits.
96 Section 5. (A) The certificate of approval issued by the commis-
97 sioner to a private employer self-insurance group authorizes the
98 group to provide insurance coverage. The certificate of approval
99 remains in effect until term inated at the request of the group or

100 revoked by the commissioner pursuant to provisions of section
101 sixteen.
102 (B) The commissioner shall not grant the request of any group to
103 terminate its certificate of approval unless the group has insured or
104 reinsured all incurred obligations with an authorized insurer under
105 an agreement filed with and approved in writing by the commis-
106 sioner. Such obligation shall include both know claims and
107 expenses associated therewith and claims incurred but not reported
108 and expenses associated therewith.
109 Subject to the approval of the commissioner, a group may merge
110 with another private employer self-insurance group only if the
111 resulting group assumes in full all obligations of the merging
112 groups. The commissioner may hold a hearing on the merger and
113 shall do so if any party, including a member of either group, so
114 requests.
115 Section 6. The com m issioner may exam ine the affairs,
116 transactions, accounts, records and assets of each group as often
117 as the commissioner deems advisable.

Pyll8 Section 7. Each private employee self-insurance group shall be 
w 119 operated by a board of trustees which shall consist of not less than

120 three persons who are private employers and members of the self-
121 insurance group. The board of trustees of each group shall ensure
122 that all claims are paid promptly and take all necessary precautions 

j 123 to safeguard the assets of the group, including all of the following:
124 (A)The board of trustees shall:
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125 (1) M aintain responsibility for all monies collected or disbursed
126 from the group and segregate all monies in a claims fund account
127 and an ad ministrative fund account. Premiums shall be placed into
128 a designated depository for the sole purpose of paying claims,
129 allocated claims expenses, reinsurance or excess insurance, and
130 special fund contributions. This shall be called the claims fund
131 account. The remaining net premium after any payments for rein-
132 surance or excess insurance shall be placed in a designated deposi-
133 tory for the payment of taxes, general regulatory fees and assess-
134 ments and administrative costs. This shall be called the administra-
135 tive fund account.
136 (2) M aintain minutes of its meetings and make such minutes
137 available to the commissioner.
138 (3) Designate an adm inistrator to carry out the policies estab-
139 lished by the board of trustees and to provide day to day manage-
140 ment of the group and delineate in the written minutes of its
141 meetings the areas of authority it delegates to the administrator.
142 (4) Funds not needed for current obligations may be invested by
143 the board of trustees in accordance with prudent investment
144 practice.
145 (5) Retain an independent certified public accountant to prepare
146 the statement of financial conditions required by subsection (A) of
147 section ten.
148 (B)The board of trustees shall not borrow any monies from the
149 group or in the name of the group except in the ordinary course of
150 business, without first advising the commissioner of the nature and
151 purpose of the loan and obtaining prior approval from the
152 commissioner. "
153 Section8. (A) A private employer joining a private employers
154 self-insurance group after the group has been issued a certificate of
155 approval shall submit an application for membership to the board
156 of trustees or its adm inistrator. Membership takes effect no earlier
157 than eash member’s date of approval. The application for member-
158 ship and its approval shall be maintained as permanent records ot
159 the board of trustees.
160 (B) Individual members of a group shall be subject to cancella-
161 tion by the group pursuant to the by-laws of the group. In addition,
162 individual members may elect to terminate their participation in the
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163 group. A voluntary term ination may not be tendered prior to the
164 member’s participation in the group for a period of less than one
165 year. The group shall notify the commissioner of the term ination or
166 cancellation of a member within ten days and shall maintain cover-
167 age of each cancelled or term inated member for thirty days after
168 such notice, at the term inating member’s expense, unless the group
169 is notified sooner by the insurance departm ent that the cancelled or
170 terminated member has insurance, has become a self-insurer, or has
171 become a member of another private employer self-insurance
172 group.
173 (C)The agreement between the group and the member shall
174 specify the terms and conditions of payment of benefits for each
175 member’s incurred liability during its period of membership.
176 (D)A group member is not relieved of its liabilities incurred
177 during its period of membership except through payment by the
178 group or the member or a combination thereof. Payment of
179 benefits by the group to the member shall be limited to the terms
180 specified in the agreement between the group and the member.
181 (E) There shall be a minimum period of at least one year for
182 which a member shall contract to participate in the group.
183 Section 9. Except for trustees, officers, directors or salaried
184 employees of a group or its adm inistrator, any person soliciting
185 membership in a property and casualty self-insurance group must
186 be a licensed agent as provided by section sixty-three of chapter one
187 hundred and seventy-five.
188 Section 10. (A) Each group shall submit to the commissioner of
189 insurance thirty days before the end of its policy year a performance
190 report estimating total outstanding liability, including incurred but
191 not reported claims for that policy year.
192 (B) Each group shall submit to the commissioner a statement of
193 financial condition audited by an independent certified public
194 accountant on or before the last day of the sixth month following
195 the end of the group’s fiscal year. The financial statement shall be 

a196 on a form prescribed by the commissioner and shall include, but not 
*197 be limited to, actuarially appropriate reserves for ( 1) known claims

198 and expenses associated therewith (2) claims incurred but not
199 reported and expenses associated therewith, (3) unearned premi-
200 ums and (4) bad debts, which reserves shall be shown as liabilities.



16 HOUSE -  No. 3967 (January

201 (C)The commissioner may prescribe a uniform financial report-
202 ing system for all private employer self-insurance groups to ensure
203 the accurate and complete reporting of groups’ financial infor-
204 mation.
205 (D )The commissioner may prescribe the format and frequency
206 of other reports which may include, but shall not be limited to,
207 payroll audit reports, summary loss reports, and quarterly financial
208 statements.
209 Section 11. (A) A group shall file with the commissioner its
210 rating plan.
211 (B)Each group shall be audited at least annually by an auditor
212 acceptable to the commissioner to verify proper rating. A report of
213 the audit shall be filed with the commissioner in a form prescribed
214 by the commissioner. A group or any member thereof may request
215 a hearing on any objections to the rating. If the commissioner
216 determines that as a result of an improper rating a member’s
217 premium contribution is insufficient, he shall order the group to
218 assess that member an am ount equal to the deficiency. If the
219 commissioner determines that as a result of an improper rating a
220 member’s premium is excessive, he shall order the group to refund
221 to the member the excess collected. The audit shall be at the expense
222 of the group.
223 Section 12. (A) Any monies for a fund year in excess of the
224 am ount necessary to fund all obligations, including reserves for
225 claims and reserves for incurred but not reported claims for that
226 fund year may be declared to be refundable by the board of trustees
227 not less than six months after the end of the fund year.
228 (B)Each member shall be given a written description of the
229 refund plan at the time of application for membership. A refund for
230 any fund year shall be paid only to those employers who remain
231 participants in the group for the entire fund year.
232 Section 13. (A) Each group shall establish to the satisfaction of
233 the commissioner a premium payment plan in which at least thirty-
234 three per cent of each members estimated net annual premium is
235 payable at the start of the groups fund year and payment of the
236 balance of each member’s annual premium is payable within the
237 first nine months of that fund year in monthly or quarterly
238 installments.
239 (B) Each group shall establish and maintain actuarially approp-
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240 riate loss reserves which shall include reserves for ( 1) known claims
241 and expenses associated therewith and (2) claim incurred but not
242 reported and expenses associated therewith.
243 Section 14. (A) If the assets of a group are at any time insufficient
244 to enable the group to discharge its legal liabilities and other
245 obligations and to maintain the reserves required of it under this
246 chapter, it shall forthwith make up the deficiency or levy an assess-
247 ment upon its members for the amount needed to make up the
248 deficiency.

'■ 249 (B) In the event of a deficiency in any fund year, such deficiency
“  250 shall be made up immediately, either from (a) administrative funds,

251 (b) assessment of the membership, if ordered by the group or, (c)
252 such alternate method as the commissioner may approve or direct.
253 (C) If the group fails to assess its members or to otherwise
254 make up such deficit within ninety days the commissioner shall
255 order it to do so.
256 (D)If the group fails to make the required assessment of its
257 members within ninety days after the commissioner orders it to do
258 so, or if the deficiency is not fully made up within one hundred and
259 twenty days after the date on which such assessment is made, or
260 within such longer period of time as may be specified by the
261 commissioner, the group shall be deemed to be insolvent.
262 Section 15. After notice and opportunity for a hearing, the 

: 263 commissioner may issue an order requiring a person or private
264 employer self-insurance group to cease and desist from engaging in
265 an act or practice found to be in violation of any provision of this
266 chapter or of any rules or regulations promulgated thereunder.
267 Section 16. (A) After notice and opportunity for a hearing, the
268 commissioner may revoke a private employer self-insurance group’s
269 certificate of approval if it (1) is found to be insolvent, (2) fails to
270 pay any regulatory fee or assessment, imposed upon it, or (3) fails to
271 comply with any of the provisions of this chapter, with any rules 

; 272 promulgated thereunder, or with any lawfully order of the commis- 
; 273 sioner within the time prescribed. In addition, the commissioner

274 may revoke a group’s certificate of approval if, after notice and 
- 275 opportunity for hearing, the commissioner finds that (a) any certifi-

276 cate of approval that was issued to the group was obtained by fraud;
277 (b) there was a material misrepresentation in the application for the
278 certificate of approval; or (c) the group or its adm inistrator has 

ir#
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279 misappropriated, converted, illegally withheld, or refused to pay
280 over upon proper demand any monies that belong to a member, an
281 employee of a member, or a person otherwise entitled thereto and
282 that have been entrusted to the group or its administrator in its
283 fiduciary capacities.
284 (B) Any. ruling, order or decision of the commissioner under
285 authority of this section shall be subject to review by appeal to the
286 superior court department of the trial court at the instance of any
287 party in interest, which appeal shall be on the basis of the record of
288 the proceeding before the commissioner. Said court shall have
289 jurisdiction to modify, amend, annul, review, or affirm such action,
290 order, finding or decision, shall review all questions of fact and of
291 law involved therein, and make any other appropriate order or
292 decree. Said court shall determine whether the filing of the appeal
293 shall operate as a stay of any such order or decision of the commis-
294 sioner. The commissioner may promulgate rules and regulations
295 necessary to carry out the purposes of this chapter.

1 SECTION 5. Paragraph (a) of Section 5 of Chapter 175A as
2 appearing in the 1984 Official Edition of the General Laws is hereby
3 amended by striking out the existing section 5 and inserting in place
4 thereof the following new section 5:
5 Section 5(a). The rates for all classes of insurance to which the
6 provisions of this chapter are applicable shall not be excessive,
7 inadequate or unfairly discriminatory. In determining whether a
8 rate is excessive, inadequate or unfairly discriminatory, the com-
9 missioner shall, in accordance with generally accepted and rea-

10 sonable actuarial techniques, consider the following factors:
11 1. Due consideration shall be given to past and prospective loss
12 experience within and outside this commonwealth, past and pros-
13 pective expenses, the degree of competition among insurers for the
14 risk insured, investment income reasonably expected by the
15 insurer, consistent with the insurer’s investment practices, from
16 investable premiums anticipated in the filing, plus any other
17 expected income from currently invested assets representing the
18 amount expected on unearned premium reserves and loss reserves.
19 The commissioner may promulgate rules utilizing reasonable tech-
20 niques of actuarial science and economics to specify the manner in
21 which insurers shall calculate investment income attributable to
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22 such classes of insurance written in this commonwealth and the
23 manner in which such investment income shall be used in the
24 calculation of insurance rates. Due consideration shall also be given
25 to the reasonableness of the judgement reflected in the filing, divi-
26 dends, savings, or unabsorbed premium deposits allowed or
27 returned to policyholders, members, or subscribers, the adequacy
28 of loss reserves, the cost of reinsurance, trend factors, including
29 trends in actual losses per insured unit for the insurer making the
30 filing, catastrophe hazards, if any, a reasonable margin for profit
31 and contingencies, other relevant factors which impact upon the 

I 32 frequency or severity of claims or upon expenses.
33 2. The systems of expense provisions included in the rates for use
34 by any insurer or group of insurers may differ from those of other
35 insurers or groups of insurers to reflect the requirements of the
36 operating methods of any such insurer or group with respect to any
37 kind of insurance, or with respect to any subdivision or combina-
38 tion thereof for which subdivision or combination separate expense
39 provisions are applicable.
40 3. Risks may be grouped by classifications for the establishment
41 of rates and minimum premiums. Classification rates may be modi-
42 fied to produce rates for individual risks in accordance with rating
43 plans which establish standards for measuring variations in hazards
44 or expense provisions, or both. Such standards may measure any
45 differences among risks that can be demonstrated to have a proba-
46 ble effect upon losses expenses.
47 4. (a) Rates shall not be excessive, inadequate or unfairly discrim-
48 inatory. Rates shall be deemed excessive if they are likely to pro-
49 duce a profit from Massachusetts business that is unreasonably
50 high in relation to the risk involved in the class of business or if
51 expenses are unreasonably high in relation to services rendered.
52 Rates shall be deemed excessive if, among other things, the rate
53 structure established by a stock insurance company provides for
54 replenishment of surpluses from premiums, when the repienish-
55 ment is attributable to investment losses. Rates shall be deemed 

|56 inadequate if they are clearly insufficient, together with the invest-
57 ment income attributable to them, to sustain projected losses and
58 expenses in the class of business to which they apply. One rate shall
59 be deemed unfairly discriminatory in relation to another in the
60 same class if it fails to clearly and equitably reflect the difference in
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61 expected losses and expenses. A rate shall be deemed inadequate as
62 to the premium charged to a risk or group of risks if discounts or
63 credits are allowed which exceed a reasonable reflection of expense
64 savings and reasonably expected loss experience from the risk or
65 group of risks. A rate shall be deemed unfairly discriminatory as to
66 a risk or group of risks if the application or premium discounts or
67 credits among such risks does not bear a reasonable relationship to
68 the expected loss and expense experience among the various risks.
69 (b) Except to the extent necessary to meet the provisions of
70 subdivision 4 of subsection (a) of this section, uniformity among
71 insurers in any matters within the scope of this section is neither
72 required nor prohibited.
73 (c) Nothing in this section shall be taken to prohibit as unrea-
74 sonable or unfairly discriminatory the establishment of classifica-
75 tions or modifications of classifications of risks based upon size,
76 expense, m anagem ent, individual experience, purpose of
77 insurance, location or dispersion of hazard or any other reasonable
78 considerations, provided such classifications and modifications
79 apply to all risks under the same or substantially similar circum-
80 stances or conditions.
81 (d) Nothing in this chapter shall abridge or restrict the freedom of
82 contract between insurers and agents or brokers with respect to
83 commissions or between insurers and their employees with respect
84 to compensation.
85 (e)Two or more insurers who by virtue of their business associa-
86 tions in the United States represent themselves to be or are custom-
87 arily known as an “insurance company group,” or similar insurance
88 trade designation, shall have the right to make the same filings orto
89 use the same rates for each such insurer subject to the provisions of
90 subdivision 1 to 4, inclusive, of subsection (a) of this section; and
91 nothing contained in this chapter shall be construed to prohibit an
92 agreement to make the same filings or use the same rates and ■
93 concerted action in connection with such filings or rates by such ■
94 insurers. ^
95 This subsection shall not apply to two or more insurers who aref
96 not under the same common executive or general management or
97 control and who act in concert in underwriting groups or pools. .
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| SECTION 6. Chapter 175A as appearing in the 1984 Official
2 Edition of the General Laws is hereby amended by inserting after
3 section twenty the following new section:
4 Section 21. (a) The following words, as used in this section,
5 unless the text otherwise requires, or a different meaning is
6 specifically required shall mean
7 “market”, a line, subline or classification, other than a
8 classification delineated by geographic location of property/
9 casualty insurance authorized under subclause (b) of the sixth 

| 10 clause of section forty-seven of chapter one hundred and seventy-
11 five except accident and health insurance, workers compensation
12 insurance, liquor liability insurance, m otor vehicle insurance and
13 medical malpractice insurance.
14 “Rate”, a charge per unit of exposure, whether such rate is
15 manually generated or based upon judgement, for a particular
16 market.
17 (b) The commissioner shall by regulation establish annual
18 limitations upon rate level increases or decreases which may take
19 effect without prior approval, with respect to a market. Upon
20 determination made that, as to a particular market, competition
21 is either sufficient to assure that rates will not be excessive or that
22 such market is conducted in a m anner not resulting in inadequate
23 rates, not destructive of competition or detrimental to the solvency
24 of insurers, the commissioner shall exempt such market from the
25 limitation set forth in such regulation. The commissioner, upon
26 determination that annual limitations are necessary to restore and
27 promote stability in such a market, shall thereafter withdraw or
28 modify such exemption. The commissioner shall whenever he
29 deems it appropriate, hold a hearing, on a record and at which
30 representatives of consumers and other interested parties may
31 participate, for the purpose of determining on the basis of findings
32 of fact and conclusions, whether an exemption, or withdrawal or
33 modification thereof, of any market is appropriate. The initial
34 hearing for such purpose shall be held within sixty days of the 

: 35 effective date of this section, and the commissioner shall act 
■r' 36 expeditiously in determining whether to exempt any market.
■' 37 (c) Limitations established or modified pursuant to subsection

38 (b) of this section may vary by market and, in establishing or
39 modifying such limitations, the commissioner may consider such
40 factors as: the extent and nature of competition; size and
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significance of the coverage; level and range of rate changes among 
insurers; investment and underwriting experience of insurers; 
reinsurance availability; extent of consumer complaints to the 
commissioner; extent of denials and restrictions of coverage; 
volume of cancellations and nonrenewals; or changing conditions 
in the economic, judicial and social environment.

(d) Notwithstanding any other provisions of this section, in any 
market governed by such regulation and not exempted by the 
commissioner pursuant to this section, filings that produce rate 
level changes within the limitations specified in such regulation jj 
shall become effective without prior approval. Filings which 
produce rate level changes beyond such limitations shall not 
become effective until approved by the commissioner pursuant to 
section six of this chapter except that the commissioner may by 
order further delay the effective date for not more than thirty 
additional days in any case where he determines such delay is 
needed to properly examine the filing and any supporting 
inform ation filed as requested or to permit a hearing thereon.

(e) Insurance companies may make written application to the 
commissioner for permission to use, in place of the rates approved 
by him pursuant to section six, a percentage decrease from said 
rates which shall be uniform for all such classifications throughout 
the commonwealth. Such deviations shall be allowed only if the 
commissioner finds that the rates the applicant desires to use are 
adequate, just, reasonable and non-discriminatory and will not 
be used by the applicant as a means of attracting only such risks 
as regarded as presenting less hazard of loss than other risks in 
the same classification. Every application for permission to so 
deviate shall be filed with the commissioner subsequent to and 
within thirty days of his having filed within his office the 
m em oranda aforesaid and shall specify the basis therefor and shall 
be accompanied by the data upon which the applicant relies. If 
the commissioner finds that the deviation is justified and the 
resulting rates satisfy the requirements of this section, he shall | 
issue an order permitting the deviation to be used by the applicant 
for the ensuing calendar year beginning January 1st.

(f) The commissioner shall assess each insurer which submits 
a filing for a rate outside the limitations established in subsection 
(b) an amount equal to one per cent of the total dollar amount 
premium increase approved by the commissioner. Such fees shall
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be deposited in an interest bearing account on a schedule 
established by the commissioner. Said account shall be called the 
“Risk-management incentive fund”, and may be established on 
an individual insurer basis or on an insurer-wide basis. Funds 
from said account shall be distributed under the provisions of 
section 22 of this chapter. The commissioner may reduce the fee 
if he determines that full payment would render an insurer 
insurer group impaired or insolvent.

(g) The commissioner shall establish reasonable standards for 
rating plans including experience rating plans, schedule rating 
plans, individual risk premium modification plans and expense 
reduction plans designed to modify rates in the development of 
premiums for individual risks insured in a property/casualty 
market. Such standards shall permit recognition of expected 
differences in loss or expense characteristics, and shall be designed 
so that such plans are reasonable and equitable in their 
application, and are not unfairly discriminatory, violative of 
public policy or otherwise contrary to the best interests of the 
people of this state. Such standards shall not prevent the 
development of new or innovative rating methods which otherwise 
comply with this section. Such rating plans shall be filed or refiled 
by insurers in compliance with the regulations. The commissioner 
shall review such plans, and may without a hearing may 
disapprove a plan that does not comply with the regulation. The 
regulation shall establish maximum debits and credits that may 
result from the application of a rating plan, shall encourage loss 
control, safety programs and other methods of risk management, 
and shall require insurers to maintain documentation of the basis 
for the debits or credits applied under any plan. Once it has been 
filed and approved, use of the rating plan shall become m andatory 
and such plan shall be applied uniformly for eligible risks in a 
manner that is not unfairly discriminatory. The commissioner 
may establish reasonable standards of coverage for policies issued, 
or issued for delivery within the commonwealth.

(h) For each filing subject to the second sentence of subsection 
(d) the commissioner shall determ ine upon the basis of 
information filed with the commissioner by insurers pursuant to 
section twenty-five A of chapter one hundred seventy-five whether 
insurance companies utilize adequate programs to control costs
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120 and expenses, in accordance with standards determined or
121 approved by the commissioner. At a minimum, such programs
122 must have or be expected to have a material impact on rates by
123 reducing costs and expenses incurred by insurance companies, and
124 he shall limit in any manner he determines to be appropriate the
125 amount of any adjustment in rates based upon changes in costs
126 and expenses.

1 SECTION 7. Chapter 175A as appearing in the 1984 Official
2 Edition of the General Laws is hereby amended by inserting after jj
3 section twenty-one the following new section:
4 Section 22. (a) The following word, as used in this section,
5 unless the text otherwise requires or a different meaning is
6 specifically required, shall mean -
7 “Liability insurance”, a policy of insurance issued or issued for
8 delivery in the com m onw ealth on a risk located in this
9 commonwealth covering the kind or kinds of insurance described

10 in subdivision (b) of the sixth clause of section forty-seven of
11 chapter one hundred seventy-five except for accident and health
12 insurance, workers compensation insurance, medical malpractice
13 insurance, liquor liability insurance and m otor vehicle insurance.
14 (b) If at any time the commissioner determines that any kind
15 or kinds of liability insurance are unaffordable or unavailable he
16 may after proper notice and hearing, promulgate an order
17 estab lish ing  in the com m onw ealth  a jo in t underwriting
18 association consisting of all insurers licensed to write and engaged
19 in writing in this commonwealth, on a direct basis, liability
20 insurance or any component thereof in multiperil policies. Every
21 such insurer shall be a member of the association and remain a
22 member as a condition of its authority to transact such kinds of
23 insurance w ithin the com m onw ealth. W ithin ninety days
24 following any such order, the association shall submit to the
25 commissioner a proposal plan of operation, consistent with the
26 purposes of this section, to provide for the prompt and efficient j
27 provision of liability insurance to eligible applicants meeting
28 reasonable underwriting standards who are otherwise unable to
29 obtain coverage. Such plan of operation shall provide for
30 economical, fair and nondiscrim inatory administration including,
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31 but not limited to, provisions for preliminary assessment of all
32 members for initial expenses necessary to commence operation,
33 establishment of necessary facilities, m anagem ent of the
34 association, assessment of members to defray losses and expenses,
35 commission, reasonable underwriting standards and limits of
36 liability, acceptance and cession of reinsurance, and procedures
37 for determining amounts of insurance to be provided.
38 The plan of operation shall be subject to approval by the
39 commissioner and shall take effect ten days after having been 

f 40 approved by him. If the commissioner disapproves the proposed
41 plan of operation, the association shall within thirty days submit
42 for review an appropriately revised plan of operation and, if the
43 association fails to submit such a plan, or if the revised plan is
44 also disapproved by the commissioner, the commissioner shall
45 promulgate a plan of operation. The association may, on its own
46 initiative or at the request of the commissioner, amend the plan
47 of operation, subject to approval by the commissioner. Any
48 member of the association may cede to the association liability
49 insurance under the terms and conditions set forth in the plan of
50 operation. All members of the association shall participate in its
51 writing, expenses, profits and losses in the proportion that the
52 premiums written by each such member, except that portion of
53 the premiums attributable to the operation of the association
54 during the preceding calendar year, bear to the aggregate
55 premiums written in the commonwealth by all members of the
56 association. Such participation by each insurer in the association
57 shall be determined annually on the basis of such premium written 

: 58 during the preceding calendar year as disclosed in the annual
59 statements and other reports filed by the insurer with the
60 commissioner. The association shall be governed by a board of
61 eighteen directors, who shall serve without compensation, ten to 

- 62 be elected annually by the members of the association by
63 cumulative voting, and two representatives of association of 

|64 insurance agents and brokers doing business in the common- 
65 wealth and six public representatives not affiliated with the 
^  insurance industry to be appointed annually by the commissioner 

jflf jp insurance. Cumulative voting by the members shall be 
. 68 permitted at all such elections.

69 (c) The operation of the association shall at all times be subject
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70 to the supervision and regulation of the commissioner. The
71 commissioner or any suitable person designated to act for him
72 shall have the power to examine and investigate the operation of
73 the association and shall have free access to all books, records,
74 files, papers and documents that relate to such operations, may
75 summon and qualify witnesses under oath, and may examine
76 directors, officers, agents or employees or any other person having
77 knowledge of such operations for the purpose of determining if
78 the purposes of this section are being fulfilled.
79 (d) In order to carry out the purpose of this section the
80 commissioner is authorized to assess each insurance company an
81 amount in the proportion that the premiums earned in the
82 commonwealth during the preceding calendar year by each such
83 company in those lines of liability insurance subject to this section
84 bear to the aggregate premiums earned in the commonwealth
85 during such preceding calendar year by all such companies on such
86 lines.
87 (e) Insurers may add to the premium rate applicable to such
88 lines of insurance on policies issued to be effective after the date
89 of such assessm ent an am ount, to be approved by the
90 commissioner, sufficient to recover within not more than three
91 years any amounts assessed under subsection (d) of this section
92 during the preceding calendar year plus costs and expenses
93 reasonably attributable to such assessment and recovery.

1 SECTION 8. Chapter 175 A of the General Laws as appearing
2 in the 1984 Official Edition, is hereby amended by inserting after
3 section 21 the following new section twenty-two: -
4 Section 22. (a) Each insurer or insurer group offering property
5 casualty insurance covering risks located in this state shall develop
6 and make available to insureds guidelines for risk management
7 plans within one year of the effective date of this section. Policy
8 holders complying with the guidelines of a risk management plan
9 shall be eligible for distributions from the risk management j 

10 incentive fund as provided in paragraph (0 of section twenty-one
1 1 of chapter one hundred seventy-five A. The risk management
12 program shall include safety measures in the following areas as
13 applicable: pollution and environmental hazards; disease hazards;
14 accidental hazards; fire hazards and fire prevention and detection;
15 liability for acts from the course of business; slip and fall hazards;
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16 product injury; hazards unique to a particular class or category
17 of insureds; training to insureds in safety management techniques;
18 safety management counseling services; and any other safety
19 measure designate by the commissioner. There shall be no civil
20 cause of action against any insurer, its agents, or its employees
21 for acts or omissions in any way connected with the requirements
22 of this section. This shall not limit the authority  of the
23 commissioner to enforce the provisions of this section.
24 (b) All money placed in the risk management incentive fund 

- 25 established pursuant to paragraph (f) of section twenty-one of 
r 26 chapter one hundred and seventy-five A. and interest thereon shall

27 be distributed to those policyholders of the insurer or insurer
28 group who; have a policy in force on December thirty-first of the
29 final compilation year; have had a policy in force for at least one
30 year; and have complied with the guidelines for the applicable risk
31 management plan which shall include maintenance by the insured
32 of loss experience, measured as a loss ratio, which does not exceed,
33 on average, for the lesser of the review period or the total
34 continuous period of coverage with the insurer, the appropriate
35 permissible loss ratio utilized in the rate filing in effect during the
36 reporting period, provided that m aintenance of such loss
37 experience requirements shall be applied equally to all insured
38 risks. All money placed in the fund and interest thereon shall be
39 proportionately distributed to each eligible policy holder on the
40 basis of earned premium.
41 (c) In no event shall the funds distributed to a policyholder for
42 a reporting period exceed the policyholder’s total premium for the
43 reporting period. Distribution of funds shall not be required as
44 to any one policyholder if the amount of such funds would be
45 less than $25. With respect to this subsection, data in required
46 reports to the department may be rounded to the nearest dollar.
47 Rounding, if elected by the insurer, shall be applied consistently.
48 Distribution of money shall be completed in one of the following 

*49 ways:
"50 a. Credits shall be applied to policy renewal premium notices
51 which are forwarded to insureds more than 60 calendar days after
52 entry of a final order establishing rates; or
53 b. If an insured to whom a credit is applicable thereafter cancels
54 or fails to renew his policy or otherwise allows his policy to
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55 term inate prior to receiving the credit, the insurer group shall
56 make a cash refund in the amount of the credit not later than 60
57 days after term ination of such coverage. In addition, a cash refund
58 shall be made in the event the renewal premium is less than the
59 amount available for distribution under this section.
60 (d) Upon com pletion of the renewal credits or refund
61 payments, the insurer group shall immediately certify to the
62 commissioner that the credits or refunds have been made. Any
63 renewal credit or refund made pursuant to this section shall be
64 treated as a policyholder dividend applicable to the final |
65 compilation year of the applicable review period, for the purpose
66 of reporting under this section for subsequent years.

1 SECTION 9. The General Laws as appearing in the 1984
2 Official Edition are hereby amended by inserting after chapter
3 175F the following new chapter:

4 CHAPTER 175G.

5 Section 1. There is hereby established the Massachusetts
6 Reinsurance facility to provide reinsurance to insurers as further
7 provided herein. Such facility shall be authorized under this
8 chapter to provide reinsurance for insurance companies licensed
9 to write and engaged in writing on a direct basis the kinds of

10 insurance described under subdivisions (d), (e) and (f) of the
11 Second clause, under the Third, Fourth and Fifth clauses, under
12 subdivisions (b), (c) and (e) of the Sixth clause, excepting pollution
13 liability insurance from the kinds of insurance included under
14 subdivision (b) of the Sixth clause, under the Seventh, Eighth,
15 Ninth, Tenth, and Twelfth clauses of section forty-seven of
16 chapter one hundred seventy-five.
17 Section 2. The facility shall be actuarially sound in that it must
18 collect income and earn investments sufficient to cover payment
19 of obligated losses and all expenses of operation; provide j
20 reinsurance coverage at rates that are adequate, but not excessive
21 or unfairly discriminatory; maintain assets equal to the initial
22 funding plus the present value of all future liabilities, such
23 liabilities to be estimated using conservative actuarial assumptions
24 and assuming a conservatively reasonable future rate of return on
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25 investments; be subject to an annual independent actuarial
26 certification of all liabilities; and be subject to an annual financial
27 audit by independent certified public accountants.
28 Section 3. The Commissioner shall:
29 (1) Designate a contractor to operate the facility;
30 (2) Act as final arbiter in all matters of dispute between the
31 facility and any insurer;
32 (3) Ensure that the facility is self-sufficient and actuarially
33 sound.

 ̂ 34 Section 4. The reinsurance facility shall be governed by a board
35 of nine directors appointed by the governor among them seven
36 members representing insurers. The commissioner of insurance or
37 his designee and the state treasurer or his designee shall serve as
38 ex officio, non-voting members of the board.
39 Directors shall serve for a term of three years provided,
40 however, that in making initial appointments the governor shall
41 designate initial terms of one, two and three years respectively,
42 so that as nearly as possible the terms of one third of the members
43 shall expire each year. Any member may be removed from the
44 board of directors by the governor only for cause. The members
45 shall annually elect a member of the board of directors to serve
46 as chairman. Five members of the board shall constitute a quorum
47 and the affirmative votes of five members shall be necessary for
48 any action to be taken by the board of directors. Members of the
49 board may be reimbursed by the facility for expenses incurred by
50 them as members of the board of directors.
51 The board of directors shall: promulgate rules, rates, forms,
52 premium payment plans and underwriting standards for the
53 operation of the facility; oversee the operations of the contractor
54 designated to operate the facility; require of the contractor, and
55 submit to the Commissioner, report audits and certifications of
56 the facility as specified by statute or regulation promulgated by
57 the commissioner; establish to the satisfaction of the commis- 

|  58 sioner a premium payment plan in which at least thirty-three
59 percent of each member’s net annual estimate premium is payable
60 at the start of the facility’s fund year and payment of the balance
61 of each member’s annual premium is payable within the first nine
62 months of that fund year in monthly or quarterly payments. The
63 board of directors may authorize premium increase during the
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facility’s fund year but such increases shall not exceed one hundred 
percent of the annual estimate premium in any fund year; arbitrate 
differences between insureds and the contractor relating to 
underwriting, rules, rates, coverage, adjustment of claims or any 
other matters; from time to time as it deems necessary, but no 
less frequently than every 5 years, issue public invitations to 
companies authorized to transact any line or lines of insurance 
as described in section one of this chapter to bid to be designated 
contractor to operate the facility, and to evaluate bids submitted; 
formulate qualifications to be submitted for approval by the 
Commissioner, which shall be the basis for bid specifications; 
recommend to the commissioner for his approval changes in 
authorized lines of insurance, operational standards, rules rates, 
forms or other matters deemed necessary for the efficient 
operation of the facility and the fulfillment of the purpose of this 
chapter.

Section 5. All insurers licensed to write and engaged in writing 
in this commonwealth, on a direct basis, the kind or kinds of 
insurance described in subdivision (b) of the sixth clause of section 
forty-seven of chapter one hundred seventy-five except for 
accident and health insurance, medical malpractice insurance, 
liquor liability insurance, workers compensation insurance and 
m otor vehicle insurance or any component thereof in multiple 
peril policies shall reinsure policies in lines of insurance subject 
to this chapter for risks with one hundred and fifty employees or 
fewer through the reinsurance facility as a condition of authority 
to transact such kinds of insurance within the commonwealth. 
Such insurers may reinsure policies for lines of insurance subject 
to this chapter for risks with over one hundred and fifty employees 
throughout the reinsurance facility. The facility shall submit to 
the commissioner a proposed plan of operation consistent with 
the purpose of this chapter, to provide for the prompt and efficient 
provision of reinsurance to  insureds m eeting reasonable 
underwriting standards. Such plan of operation shall provide for 
economical fair and nondiscriminatory administration including, 
but not lim ited to , estab lishm ent of necessary facilities, 
management of the facility, reasonable underwriting standards 
and limits of liability, acceptance and cession of reinsurance, and 
procedures for determ ining am ounts of reinsurance to be 
provided. The plan of operation shall be subject to approval by
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104 the commissioner and shall take effect ten days after having been
105 approved by him. If the commissioner disapproves the proposed
106 plan of operation, the facility shall within thirty days submit for
107 review an appropriately revised plan of operation and, if the
108 facility fails to submit such a plan, or if the revised plan is also
109 disapproved by the commissioner, the comm issioner shall
110 promulgate a plan of operation. The facility may, on its own
111 initiative or at the request of the commissioner, amend the plan
112 of operation, subject to approval by the commissioner.

4113 Section 6. The operation of the facility shall at all times be
* 114 subject to the supervision and regulation of the commissioner. The
115 commissioner or any suitable person designated to act for him
116 shall have the power to examine and investigate the operation of
117 the facility and shall have free access to all the books, records,
118 files, papers and documents that relate to such operations, may
119 summon and qualify witnesses under oath, and may examine
120 directors, officers, agents or employees or any other person having
121 knowledge of such operations to ensure that the purposes of this
122 chapter are being fulfilled.
123 Section 7. The commonwealth, acting by and through the
124 secretary of consumer affairs, hereinafter referred to as the
125 “secretary,” shall guarantee the payment of losses by the

• 126 reinsurance facility to the extent and in the m anner authorized 
: 127 by the provisions of this act, in the event that the facility’s loss

128 fund and accumulated surplus contributions are insufficient or 
: 129 unavailable to meet such losses. Said secretary may issue

130 regulations to govern implementation of this section. Such facility
131 shall qualify for such guaranty only if its total actual or estimated
132 annual premium monies amount to at least three million dollars,
133 and only if it satisfies all applicable requirements of regulations
134 issued by the secretary pursuant to this act.
135 Section 8. The secretary shall approve the form, terms and
136 conditions of a guaranty pursuant to this act, and shall execute and 

. |137 deliver on behalf of the commonwealth to the facility one or more
138 instruments containing such guaranty and any related agreements
139 containing such terms, conditions and covenants of the common-
140 wealth as said secretary may deem reasonable. Without limiting
141 the generality of the foregoing, such agreements may take the
142 form of a letter of credit, or an agreement to reimburse the
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143 issuer of a letter of credit or other credit facility for expenditures
144 related to payments guaranteed pursuant to section one of this
145 act. The full faith and credit of the commonwealth shall be pledged
146 for a guaranty provided for in this act. The full guaranty provided
147 to the facility under this act shall terminate after ten years.
148 Section 9. Claims by the facility against a guaranty executed
149 pursuant to this act shall be filed with the secretary. If the secretary
150 finds that the loss fund and accumulated surplus contributions (
151 of the facility are insufficient to meet losses, the commonwealth
152 shall without further appropriation provide the facility the
153 am ount necessary to meet such losses in accordance with the terms
154 of the guaranty. Any funds provided to the facility pursuant to
155 this section shall be deemed to be a loan to the facility, and shall
156 be repaid by the facility to the commonwealth in accordance with
157 a schedule to be determined by the secretary from any monies
158 available to the facility for such purposes, but in no event shall
159 such schedule provide for the term of any such loan to be greater
160 than five years, the am ount of such loan shall not bear interest
161 prior to repayment or reimbursement.
162 Section 10. In the event that the facility receives a loan i
163 pursuant to section three of this act and is unable to repay such '
164 loan because it becomes insolvent or for any other reason, the
165 participating members of the facility shall repay such loan, and
166 the secretary shall assess such members for this purpose.
167 Section 11. The reinsurance facility shall report at least
168 annually on its operations to the secretary and to the house and
169 senate committees on ways and means. Such report shall
170 document such group’s progress in accumulating sufficient loss
171 reserves. The secretary shall report immediately to the house and
172 senate committees on ways and means in the event that it becomes
173 necessary to make loans and issue bonds pursuant to this act. (
174 Section 12. For the purpose of providing funds to make loans
175 pursuant to section three of this act, the state treasurer shall, upon
176 the request of the governor, issue and sell bonds of the f t
177 commonwealth in an am ount specified by the governor from time
178 to time, but not exceeding in the aggregate the sum of ten million
179 dollars. Bonds issued by the commonwealth as aforesaid shall be
180 designated on their face, Massachusetts reinsurance facility loan
181 Act of 1987. Such bonds shall be issued for such maximum term
182 of years not to exceed twenty years as the governor may
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fc 183 recommend to the general court in accordance with section three 
184 of Article LXII of the Amendments to the Constitution of the 

|k 185 Commonwealth; provided, however, that all such bonds shall be 
; 186 payable not later than June thirtieth, two thousand and seventeen.

187 Bonds and interest thereon issued by the commonwealth under 
a 188 the authority of this section shall, notwithstanding any other 
5 189 provisions of th is ac t, be gen era l o b lig a tio n s  o f the 
ij 190 commonwealth.
n 191 Section 13. The state treasurer may borrow from time to time
b J92 on the credit of the commonwealth such sums of money as may 
It: 193 be necessary for the purpose of meeting payments authorized by 
a 194 section two of this act and may issue and renew from time to time 
ill 195 notes of the commonwealth therefor, bearing interest payable at 
d 196 such time and at such rates as shall be fixed by the state treasurer. 
|i 197 Such notes shall be issued and may be renewed one or more times 
Hi 198 for such terms, not exceeding one year, as the governor may 
ij 199 recommend to the general court in accordance with section three 
I  200 of Article LXII of the Amendments to the Constitution of the 

201 Commonwealth, but the final maturities of such notes, whether 
; 202 original or renewal, shall not be later than June thirtieth, nineteen 
p 203 hundred and ninety-seven. Notes and interest thereon issued 

204 under the authority of this section shall, notwithstanding other
I  205 provisions o f th is ac t, be genera l o b lig a tio n s  o f the 

206 commonwealth.
ii 207 Section 14. The reinsurance facility may also seek private 
u 208 financial arrangements to guarantee the payment of losses by the 
p 209 excess insurance facility to the extent and in the manner 
g 210 authorized by the provisions of this act, in the event that the 
[S 211 facility’s loss fund and accumulated surplus are insufficient or 
In 212 unavailable to meet such losses. Such financial arrangements may 
s£ 213 include but shall not be limited to: private letters of credit, or an 
 ̂ 214 agreement to reimburse the issuer of a letter of credit or other 

I. 215 credit facility for expenditures related to payments guaranteed 
■ ^16 pursuant to section 1 of this chapter.

p ^ 7  Section 15. The sum of $750,000 is hereby appropriated from 
]  218 the general fund and shall be payable forthw ith  to the 
g 219 Massachusetts Reinsurance Facility to defray the facility’s start-
II 220 up costs in carrying out the purposes of this act. Commencing
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221 no sooner than the second year of operations by the facility, this
222 amount shall be repayable to the treasury with interest according
223 to a schedule of installment payments established by the
224 commissioner of insurance in consideration of the facility’s
225 expected accumulation of income from reinsurance charges.
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