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March 10, 1989

onorable Senate and House of Representatives:

Protecting our fragile natural wetlands has been and continues to be a central
enviromental priority of the Ccumonwea Ith . To fully and effectively preserve
these irreplaceable natural resources I am filing for your consideration
legislation remedying the impacts of a 1988 Supreme Judicial Court decision
limiting state enforcement and eliminating local Conservation Commission
enforcement of the Wetlands Protection Act. Speedy enactment is needed to
restore state and local Conservation Commission authority to fully and
effectively enforce the Act. We can not allow those who illegally fill or
alter wetlands to go unpunished.

The Supreme Judicial Court, in Commonwealth John G. Grant & Sons., Inc.,
403 Mass. 151 (1988), ruled that Conservation Ccmmissions lack authority to
enforce the Wetlands Protection Act. It also found that the Department of
Environmental Quality Engineering (DEQE) lacks authority to treat as a
separate offense each individual day that illegal fill remains in place.
DEQE's ability to penalize those who illegally fill or alter wetlands has,
therefore, been greatly curtailed. The Court also ruled that the Act's two
year statute of limitations runs from the last act of filling or altering the
wetland. It found that the language of the Act does not support the
Commonwealth's view that the statute of limitations does not run while illega
fill remains in place. Legislation reinstating the the Commonwealth's
longstanding interpretation of the Act is needed.

The legislation accompanying this message makes clear that Conservation
Ccmmissions have authority to enforce the provisions of the Wetlands
Protection Act. Local Conservation Commissions have played a critically
important role in the protection of Massachusetts' wetlands resources, acting
as the first lines of defense In the battle to protect wetlands f’-cm ruin.
'heir enforcements powers roust be restored

The bill also makes clear that it is illegal to leave unauthorized fill or
otherwise fail to restore illegally filled wetlands to their origi
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of the Commonwealth's rich heritage of vigorous environmental protection. It
is my hope that, by working together, we can enact legislation ensuring that
the Commonwealth and local Conservation Commissions retain the powers neededto protect these fragile ecosystems. I. request your careful consideration of
this matter, and urge orcmbt and favorable action. \and urge prompt and favorable action.

Respectfully submitted/
/jj /

I ill A 'wvI 111 HMichael is. ‘Dukakis
Governor / /
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In the Year One Thousand Nine Hundred and Eighty-Nine

An Act relative to wetlands protection.

1 Whereas, The deferred operation of this Act would tend to
2 defeat its purpose, which is to ensure and clarify that conservation

• 3 commissions have authority to enforce the Wetlands Protection
4 Act, G.L. c. 131, §4O, and that failing to restore altered wetlands
5 constitutes a continuing violations of the Act, it is hereby declared
6 to be an emergency law, immediately necessary for the protection
7 of the environment.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 40 of chapter 131 of the General Laws
2 is hereby amended inserting after the twenty-fourth paragraph the
3 following; In addition to the duties previously set forth in this
4 section, a conservation commission and its agents, officers, and
5 employees; the commissioner, his agents and employees;
6 environmental officers, and any officer with police powers may
7 issue enforcement orders directing compliance with this section
8 and may undertake any other enforcement action authorized by
9 law. Any person who violates the provisions of this section may

10 be ordered to restore property to its original condition and take
11 other actions deemed necessary to remedy such violations.

1 SECTION 2. Said section 40 is hereby further amended by
2 inserting before the last paragraph the following; -

3 No person shall remove, fill, dredge or alter any area subject
to protection under this section without the required authoriza-

V 5 tion, or cause, suffer or allow such activity, or leave in place
6 unauthorized fill, or otherwise fail to restore illegally altered land
7 to its original condition, or fail to comply with an enforcement
8 order issued pursuant to this section. Each day such violation
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9 continues shall constitute a separate offense except that any
10 person who fails to remove unauthorized fill or otherwise fails to
11 restore illegally altered land to its original condition after giving
12 written notification of said violation to the conservation
13 commission and the Department shall not be subject to additional
14 penalties unless said person thereafter fails to comply with an
15 enforcement order or order of conditions.

1 SECTION 3. Said section 40 is hereby further amended by
2 striking the last two sentences of the last paragraph.

1 SECTION 4. Section two of this act shall have effect on
2 August 13, 1974.


