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HOUSE No. 5366

the Commonwealth of Massachusetts
Executive Department

BOSTON 02133STATE HOUSE

MICHAEL S. DUKAKIS

March 10, 1959

To the Honorable Senate and House of Representatives:

I are submitting herewith for your consideration "An Act
Providing for Effective and Efficient Procurement Procedures
for the Commonwealth."

This bill would codify a comprehensive set of procedures
for procurements of goods and incidental services by all
state agencies and would clarify the responsibilities of the
Purchasing Agent in overseeing the Commonwealth's purchases.
The requirements and procedures spelled out in the bill will
help to ensure that the Commonwealth procures the goods it
requires through a process which is fair, efficient, and
supportive of competition. The bill would keep intact the
present specialized statutory and regulatory requirements
applying to procurements of data processing equipment.

I are proposing this bill, which is in many respects
identical to similar legislation proposed by the Inspector
General, as one component of my7initiatives to reinforce the
protections of the integrity/crf our Commonwealth's/of our Commonwealth

o/able action on thiar favorable action on this important
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In the Year One Thousand Nine Hundred and Eighty-Nine.

An Act providing for effective and efficient procurement
PROCEDURES FOR THE COMMONWEALTH.

Be it enactedby the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Section twenty-two of chapter seven of the
2 General Laws is hereby amended by striking out said section and
3 inserting in place thereof the following section:
4 The procurement and disposal ofall supplies, except legislative
5 or military supplies, and excluding the procurement of data
6 processing equipment, software, systems and services which are
7 undertaken in conformity with section twenty-seven B of
8 chapter twenty-nine and the regulations promulgated thereunder,
9 for every agency, board, bureau, department, division, section,

10 office or commission of the commonwealth, shall be undertaken
11 in conformity with this section and sections twenty-two A through
12 twenty-two R, inclusive.
13 The secretary of administration shall promulgate regulations
14 for the implementation of sections twenty-two through twenty-
-15 two R, inclusive, and may include in such regulations such
16 provisions as he deems necessary, consistent with said sections,
17 to increase public confidence in procedures followed in the
18 commonwealth’s procurements, to ensure the fair and equitable
19 treatment of all persons who offer to provide supplies to the

20 commonwealth, to provide increased economy in procurement
21 activities, to maximize to the fullest extent practicable the
22 purchasing value of public funds, to foster effective broad-based
23 competition within the free enterprise system, and to provide
24 safeguards for the maintenance ofa procurement system of quality
25 and integrity.
26 The secretary of administration shall make provision, in such
27 regulations, for the conduct of informal hearings to resolve
28 complaints arising under sections twenty-two through twenty-two
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29 R, inclusive, provided that such informal hearings shall not be
deemed adjudicatory proceedings for purposes of chapter thirty
A; the use of standard forms; procedures to effect the purposes
of sections thirty-nine to forty-four, inclusive, of chapter twenty-
three A and of executive order two hundred and thirty-seven;
procedures to effect the purpose of chapter four hundred and
thirty-four of the acts of nineteen hundred and seventy-six; the
procurement of supplies made by the blind or by inmates of penal
institutions; and the storage of surplus supplies.

30
31
32
33
34
35
36
37

f 38 The secretary of administration may by regulation establish
procedures for prequalifying persons to submit offers for certain
contracts or types of contracts.

39
40

A copy of the regulations promulgated by the secretary of
administration pursuant to this section and at the time being in
force shall, upon payment of a fee set by the secretary of
administration pursuant to the provisions of section three B, be
delivered or mailed to any person, and the secretary of
administration shall in such regulations invite such requests and
invite all persons who desire to offer supplies to the common-
wealth so to signify in writing by sending their names and
addresses to the office of the purchasing agent with a statement
ofthe class or classes of supplies which they desire the opportunity
to offer. The purchasing agent shall maintain a classified list by
supplies of all persons so signifying such desire and shall make
use of the same for the stimulation of competition. For the
information of the public and of prospective offerors, the
purchasing agent shall maintain in the office of the purchasing
agent’s division a public list enumerating the supplies to be
procured and the dates on which bids or offers for the same will
be received.

41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

Where a procurement involves the expenditure of federal
assistance or contract funds, the provisions of sections twenty-two
through twenty-two R, inclusive, shall not apply to the extent that
such provisions prevent compliance with mandatory provisions
of federal law and regulations.

59
60
61
62
63

The secretary of administration shall file with the joint
committee on state administration a copy of regulations
promulgated pursuant to this section at least thirty days prior to
the effective date of such regulations.

64
65
66
67
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1 SECTION 2. Chapter seven of the General Laws is hereby
2 amended by inserting after section twenty-two B the following new
3 sections:
4 Section 22C. In sections twenty-two and twenty-two C through
5 twenty-two S, inclusive:
6 (a) “Bid” means a written offer to provide a supply at a stated
7 price submitted in response to an invitation for bids.
8 (b)“Contract” means all types of agreement for the procurement
9 or disposal of supplies, regardless of what the parties may call the

10 agreement.
11 (c) “Contractor” means a person having a contract with the
12 commonwealth.
13 (d) “Invitation for Bids” means the documents utilized for the
14 soliciting of bids, including documents attached or incorporated
15 by reference.
16 (e) “Minor Informalities” means minor deviations, insignifi-
-17 cant mistakes, and matters of form rather than substance of the
18 bid or proposal which can be waived or corrected without
19 prejudice to other offerors, potential offerors, or the common-

-20 wealth.
21 (f) “Person” means any natural person, business, partnership,
22 corporation, union, committee, club, or other organization, entity
23 or group of individuals.
24 (g) “Procurement” means buying, installment purchase,
25 purchasing, renting, lease-purchase, leasing, or otherwise
26 acquiring a supply, and all functions that pertain to the obtaining
27 of a supply, including description of requirements, selection and
28 solicitation of sources, preparation and award of contract, and
29 all phases of contract administration.
30 (h) “Procurement Officer” means an individual duly author-
-31 ized pursuant to law to procure or dispose of a supply for a
32 department, office, commission, state authority, or other activity
33 of the commonwealth, including an individual duly delegated to
34 take any action in connection with a procurement, and further
35 including any member of a board, committee, commission, or
36 other body who participates in a procurement.
37 (i) “Proposal” means a written offer to provide a supply at a
38 stated price submitted in response to a request for proposals.
39 (j) “Purchase Description” means the words used in a
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40 solicitation to describe the supplies to be purchased, including
41 specifications attached to or incorporated by reference into the
42 solicitation.
43 (k) “Purchasing Agent” means the purchasing agent appointed
44 pursuant to section four A or his designee, provided that all
45 designations, shall conform to the requirements of section 22T;
46 provided further, for purposes other than sections 22, 22H and
47 225, in the case of a state authority, as defined by section one
48 of chapter twenty-nine, “purchasing agent” shall mean the chief
49 operating officer of the authority or an employee of the authority
50 designated in writing by the chief operating officer.
51 (1) “Request for Proposals” means the documents utilized for
52 soliciting proposals, including documents attached or incorpo-
-53 rated by reference.
54 (m) “Responsible Bidder or Offeror” means a person who has
55 been determined by the purchasing agent to have the capability
56 to perform fully the contract requirements, and the integrity and
57 reliability which assures good faith performance.
58 (n) “Responsive Bidder or Offeror” means a person who has
59 submitted a bid or proposal which is determined by the purchasing
60 agent to conform in all respects to the invitation for bids or request
61 for proposals.
62 (o) “Supplies” means all tangible property, other than real
63 property, including equipment and materials, and further
64 including services incidental to the delivery, conveyance and
65 installation of such property.
66 Section 22D. The purchasing agent shall maintain a file on each
67 contract in the amount of five thousand dollars or more and shall
68 include in such file a copy of all written documents required by
69 sections twenty-two C through twenty-two P, inclusive. Written
70 documents required by section twenty-two C through twenty-two
71 P, inclusive, shall be retained by the purchasing agent for at least
72 six years from the date of final payment under the contract. Excepi
73 as provided by section twenty-two G(d), the records shall be open
74 to public inspection.
75 Section 22E. (a) Subject to the provisions of section twenty-
-76 two H and subject to regulations established by the secretary of
77 administration, for the procurement of a supply in the amount
78 of one thousand dollars or greater, but less than five thousand
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dollars, a procurement officer shall seek written or oral quotations
from no fewer than three persons customarily providing such
supply. The procurement officer shall record the names and
addresses of all persons from whom quotations were sought, the
names of the person submitting quotations and the date and
amount of each quotation.

79
80
81
82
83
84

(b) The procurement officer shall award the contract to the
responsible person offering the specified quality of supply at the
lowest quotation.

85
86
87

(c) Subject to the provisions of section twenty-two H, a
procurement in the amount of less than one thousand dollars shall
be obtained through the exercise of sound business practices.

88
89
90

Section 22F. (a) Except as permitted under section twenty-two
G or section twenty-two I, award of procurement contracts in the
amount of five thousand dollars or more shall conform to the
competitive sealed bidding procedures set forth in this section.

91
92
93
94

(b) The purchasing agent shall issue an invitation for bids for
procurement contract. The invitation for bids shall include:

95
96

(1) the time and date for receipt of bids, the address of the
office to which bids are to be delivered, the maximum time for
bid acceptance by the commonwealth or state authority;

97
98
99

(2) the purchase description and all evaluation criteria to be
utilized pursuant to paragraph (e); and

100
101

(3) all contractual terms and conditions applicable to the
procurement. The invitation for bids may incorporate documents
by reference, provided that the invitation for bids specifies where
prospective bidders may obtain the documents. The purchasing
agent shall make copies of the invitation for bids available to all
persons on an equal basis.

102
103
104
105
106
107

(c) The purchasing agent shall give public notice of the
invitation for bids a reasonable time prior to the date for the
opening of bids. The notice shall;

108
109
no

(1) indicate where, when and for how long invitations for
bids may be obtained;

11l
112

(2) describe the supply desired, and reserve the right of the
purchasing agent to reject any or all bids;

113
114

(3) if award of the contract is subject to the approval of any
board, committee, commission or other body, so state and identify
each such body; and

115
116
117
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118 (4) be published at least once, not less than two weeks prior
119 to the time specified for the receipt of bids, in the goods and
120 services bulletin published by the secretary of state.
121 (d) The purchasing agent shall open the bids publicly in the
122 presence of one or more witnesses, and said witnesses shall sign
123 a statement under penalties of perjury listing the names of all
124 bidders and the amount of their bids and declaring that said list
125 is a complete and accurate list of bids opened in the presence of
126 said witnesses. Such statement, or a certified copy thereof, shall
'27 be filed with the contract.
128 (e) The purchasing agent shall evaluate a bid based solely on
129 the requirements and criteria set forth in the invitation for bids.
130 (f) The purchasing agent shall unconditionally accept a bid
131 without alteration or correction, except as provided in this
132 paragraph. A bidder may correct, modify, or withdraw a bid by
133 written notice received in the office designated in the invitation
134 for bids prior to the time and date set for the bid opening. After
135 bid opening, a bidder may not change the price or any other
136 provisions of the bid in a manner prejudicial to the interests of
137 the commonwealth or fair competition. The purchasing agent
138 shall waive minor informalities or allow the bidder to correct
139 them. If a mistake and the intended bid are clearly evident on the
140 face of the document, the purchasing agent shall correct the
141 mistake to reflect the intended correct bid and so notify the bidder
142 in writing, and the bidder may not withdraw the bid. The
143 purchasing agent may permit a bidder to withdraw a bid if a
144 mistake is clearly evident on the face of the bid document but the
145 intended correct bid is not similarly evident. In the event only one
146 bid is received and such bid is not responsive, the purchasing agent
147 may allow the bidder additional time, not to exceed two weeks.
148 to modify those provisions of the bid which are not responsive.
149 provided the bidder shall not increase the price
150 (g) The purchasing agent shall award the contract to the lowest
51 responsible and responsive bidder. The purchasing agent shall

152 award the contract by written notice to the selected bidder within
153 the time for acceptance specified in the invitation for bids. The
154 parties may extend the time for acceptance by mutual agreement.
155 Section 22G. (a) The purchasing agent may enter into
156 procurement contracts in the amount of five thousand dollars or
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more utilizing competitive sealed proposals, in accordance with
the provisions of this section. The purchasing agent shall not
solicit competitive sealed proposals unless he has determined in
writing that selection of the most advantageous offer requires
comparative judgments of factors in addition to price, specifying
the reasons for the determination.

157
158
159
160
161
162

(b) The purchasing agent shall solicit proposals through a
request for proposals. The request for proposals shall include, but
is not limited to;

163
164
165 iivji uumcu lv.

(1) the time and date for receipt of proposals, the address™
of the office to which the proposals are to be delivered, the
maximum time for proposal acceptance by the commonwealth or
state authority;

166
167
168
169

(2) the purchase description and all evaluation criteria that
will be utilized pursuant to paragraph (e); and

170
171

(3) all contractual terms and conditions applicable to the
procurement, provided that the contract may incorporate by
reference a plan submitted by the selected offeror for providing
the required supplies.

172
173
174
175

The request for proposals may incorporate documents by
reference, provided that the request for proposals specifies where
prospective offerors may obtain the documents. The request for
proposals shall provide for the separate submission of price, and
shall indicate when and how the offerors shall submit the price.
The purchasing agent shall make copies of the request for
proposals available to all persons on an equal basis.

176
177
178
179
180
181
182

(c) Public notice of the request for proposals shall conform to
the procedures set forth in section 22F(c).

183
184

(d) The purchasing agent shall not open the proposals publicly,
but shall open them in the presence of one or more witnesses at
the time specified in the request for proposals. Notwithstanding
the provisions of section seven of chapter four, until the
completion of the evaluation or any reevaluation pursuant to
paragraph (h) (2), or until the time for acceptance specified in the j
request for proposals, whichever occurs earlier, the contents of
the proposals shall remain confidential and shall not be disclosed
to competing offerors. At the opening of proposals the purchasing
agent shall prepare a register of proposals which shall include the
name of each offeror and the numbers of modifications, if any,

185
186
187
188
189
190
191
192
193
194
195
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received prior to the time and date for receipt of proposals. The
register of proposals shall be open for public inspection. The
purchasing agent may open the price proposals at a later time,
and shall open the price proposals so as to avoid disclosure to
the individuals evaluating the proposals on the basis of criteria
other than price.

196
197
198
199
200
201
202 (e) The purchasing agent shall designate the individual or

individuals responsible for the evaluation of the proposals on the
basis of criteria other than price. The designated individuals shall
prepare their evaluations based solely on the criteria set forth in
the request for proposals. The evaluations shall specify in writing:

203
204
205
206
207 (1) for each evaluation criterion, a rating of each proposal

by categories;208
209 (2) a composite rating for each proposal, and the reasons for

the rating; and210
211 (3) revisions, if any, to each proposed plan for providing the

required supplies which should be obtained by negotiation prior
to awarding the contract to the offeror of the proposal.

212
213

(f) A proposal may be corrected, modified or withdrawn to the
extent provided in section 22F(f).

214
215
216 (g) The purchasing agent shall designate the individual or

individuals responsible for evaluating the cost proposals. The
designated individuals shall prepare their evaluations in writing.

217
218
219 (h) Taking into consideration the evaluations based on price

and other criteria set forth in the request for proposals, the
purchasing agent shall determine:

220
221
222 (1) the responsible and responsive offeror submitting the

most advantageous proposal, in which case he may condition an
award on successful negotiation of the revisions specified in the
evaluation, and he shall explain in writing the reasons for omitting
any such revision from the contract; or

223
224
225
226
227 (2) the responsible and responsive offerors submitting the

most advantageous proposals within a competitive range as
determined by the purchasing agent, in which case he shall notify
in writing each such offeror, provide a copy of the material relating
to such offeror prepared pursuant to paragraph (e) (3), establish
a common time and date for such offerors to submit revisions in
writing, and, following such submissions, determine the most
advantageous proposal taking into consideration price, the

228
229
230
231
232
233
234
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235 evaluation criteria, and the revisions. Prior to the date for
submission of revisions, the purchasing agency may hold
discussions with offerors within the competitive range, provided
that all such offerors shall be accorded fair and equal treatment
with respect to any opportunity for discussions. The purchasing
agent may submit the proposals, together with revisions, to the
individual or individuals designated pursuant to paragraph (e) for
the purpose of reevaluating such proposals. Taking account of the
revisions, the purchasing agency shall determine the offeror
submitting the most advantageous proposal.

236
237
238
239
240
241
242
243
244
245 The Purchasing Agent shall award the contract by written

notice to such offeror within the time for acceptance specified in
the request for proposals. The parties may extend the time for
acceptance by mutual agreement.

246
247
248
249 (i) If the purchasing agent awards the contract to an

offeror who did not submit the lowest price, the purchasing agent
shall explain the reasons for the award in writing, specifying in
reasonable detail the basis for determining that the quality of
supplies under the contract will not exceed the commonwealth’s
actual needs.

250
251
252
253
254

Section 22H. The purchasing agent shall, to the maximum
extent practicable, procure through blanket contracts those
supplies which are needed over a period of time or which are
needed by more than one agency. Such contracts shall be procured
on the basis of the purchasing agent’s best estimate of the
quantities that will be needed during the period of the contract.
The purchasing agent shall notify all state agencies of supplies
which are available to such agencies through the provisions of a
blanket contract. A procurement officer shall make no
procurement unless he has determined that the supply is not
available pursuant to the provisions of a blanket contract.

255
256
257
258
259
260
261
262
263
264
265

Section 221. (a) Whenever the purchasing agent determines that
the time required to comply with a requirement of sections twenty-
two C through H, inclusive, would constitute a threat to public
health, welfare, or safety such as may arise by reason of floods,
epidemics, riots, equipment failures or such other similar reasons
as may be proclaimed by the secretary of administration in a
declaration ofemergency, and the lack of supplies would seriously
threaten the functioning of state government, the preservation or

266
267
268
269
270
271
272
273
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protection of property, or the health or safety of any person, the
purchasing agent may make an emergency procurement without
following that requirement. An emergency procurement shall be
limited to only those supplies necessary to meet the emergency
and shall conform to the requirements of said sections to the
extent practicable under the circumstances. The purchasing agent
shall make a record of each emergency as soon after the
procurement as practicable, specifying each contractor’s name,
the amount and the type of the contract, a listing of the supplies
provided under the contract, and the basis for determining the
need for an emergency procurement. The purchasing agent shall
submit a copy of this record at the earliest possible time to the
secretary of state for publication in the goods and services bulletin.

274
275
276
277
278
279
280
281
282

£B3*B4
285
286

(b) The purchasing agent is authorized to make sole source
procurements without following the requirements of sections
twenty-two F and G only when he makes a written determination
that there exists only one potential bidder or offeror for a supply
which is: (i) unique in that such supply is the only supply capable
of meeting the requirements of the agency; or (ii) a component
or replacement part for equipment in use which is uniquely
required for compatibility.

287
288
289
290
291
292
293
294

In addition, prior to making a sole source procurement, the
purchasing agent shall publish at least once, not less than two
weeks prior to the deadline for submitting objections as provided
in this paragraph, in the goods and services bulletin published by
the secretary of state a notice of the proposed procurement in
sufficient detail to provide vendors with information necessary to
determine whether they could provide supplies to meet the
agency’s requirements. The notice shall state that any vendor may
object in writing to the proposed sole source procurement and
submit evidence that said vendor could provide supplies to meet
the agency’s requirements. The notice shall specify the deadline for
submitting objections and evidence, and the address of the office
to which objections are to be delivered. The purchasing agent shall
determine in writing whether there is reasonable doubt that only
one source exists. If there is reasonable doubt, he shall not
purchase the supply on a sole source basis and shall follow the
requirements of sections twenty-two F or G.

A contract for a sole source procurement shall specify all terms

295
296
297
298
299
300
301
302
303
304
305
306

tf07
*OB
309
310
311
312
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and conditions of the procurement, including but not limited to
price, delivery, specifications, performance standards, and
warranty. Price analysis, including negotiation procedures, where
necessary, may be used in all sole source situations to assist in
obtaining reasonable prices, terms and conditions from the sole
source vendor.

313
314
315
316
317
318

A written record shall be kept detailing the facts and
circumstances of all sole source procurements. The purchasing
agent shall submit a copy of this record at the earliest possible
time to the secretary of state for publication in the goods and
services bulletin.

319
320
321
322
323
321 Section 22J. The purchasing agent may cancel an invitation for

bids, a request for proposals, or other solicitation, or may reject
in whole or in part any and all bids or proposals when the
purchasing agent determines that cancellation or rejection serves
the best interests of the commonwealth or state authority. The
purchasing agent shall state in writing the reasons for a
cancellation or rejection.

322
323
324
325
326
327
328 Section 22K. A person submitting to the commonwealth or

state authority a bid or a proposal for the procurement or disposal
of supplies shall certify, on the bid or proposal, the following
statement;

329
330
331

The undersigned certifies under penalties of perjury that this
bid/proposal has been made and submitted in good faith and
without collusion or fraud with any other person. As used in this
certification, the word “person” means any natural person,
business, partnership, joint venture, corporation, union,
committee, club, or other organization, entity or group of
individuals.

332
333
334
335
336
337
338
339

(Name of person signing bid or proposal)340
341
342
343 (Name of business)
344
345 Section 22L. No person shall cause or conspire to cause the
346 splitting or division of any procurement, specification, invitation
347 for bids, request for proposals, proposal, solicitation, or quotation
348 for the purpose of evading a requirement of sections twenty-two
349 C through twenty-two P, inclusive.
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Section 22M. The purchasing agent may increase the quantity
of supplies specified in a contract provided:

350
351

(a) the unit prices remain the same or lower;352
353 (b) the purchasing agent has specified in writing that an

increase is necessary to fulfill the actual needs of the common-
wealth or state authority and more economical and practicable
than awarding another contract.

354
355
356

(c) the parties agree to the increase in writing; and357
358 (d) the increase in quantity does not exceed ten percent.

Section 22N. Unless no other manner of description suffices,
and the purchasing agent so determines in writing, setting forth
the basis for the determination, all specifications shall be written
in a manner which describes the requirements to be met without
the effect of exclusively requiring a proprietary supply or service,
or a procurement from a sole source. In the event only one bid
or offer is submitted in response to any solicitation, the purchasing
agent may conduct negotiations to obtain a reasonable price, so
long as the negotiated price is lower than the price bid or offered.

359
360
361
362
363
364
365
366
367

Section 220. The secretary of administration shall promulgate
regulations establishing a procedure pursuant to which tangible
supplies may be declared no longer useful to the commonwealth
or state authority and pursuant to which the commonwealth or
state authority may dispose of such supplies having resale or
salvage value. This section does not apply to the disposal of real
property.

368
369
370
371
372
373
374
375 (b) Except as otherwise provided in this section, the purchasing

agent shall offer the supply through competitive sealed bids,
public auction, or established markets.

376
377
378 (c) Notice of sale by bid or auction shall conform with the

procedures set forth in section 22F(c) The notice shall indicate
the supply offered for sale, designate the location and method for
inspection of the supply, state the terms and conditions of sale
including the place, date and time for the bid opening or auction,
and state that the purchasing agent retains the right to reject any
and all bids.

379
380
381
382
383
384

(d) If the purchasing agent rejects the bid of the highest
responsive bidder, the purchasing agent may:

385
386
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387 1. negotiate a sale of the supply so long as the negotiated sale
price is higher than the bid price; or388

389 2. resolicit bids.
390 (e) The purchasing agent may trade-in a supply listed for trade

in the invitation for bids or request for proposals.391
(f) A supply with an estimated net value of less than five

hundred dollars, may be disposed of through alternative means,
including, but not limited to, telephone bids, in accordance with
regulations promulgated under paragraph (a).

392
393
394
395
396 Section 22P. (a) All contracts in the amount of five thousand

dollars or more shall be in writing, and the comptroller or state
authority shall make no payment for a supply delivered or
consumed prior to the execution of such contract.

397
398
399

(b) A contract made in violation of sections twenty-two C
through twenty-two P, inclusive, shall not be valid, and the
comptroller or state authority shall make no payment under that
contract. Minor informalities shall not require invalidation of a
contract.

400
401
402
403
404
405 (c) Each person who causes or conspires to cause a contract

to be solicited or awarded in violation of any provision of sections
twenty-two through twenty-two P, inclusive, or regulations
promulgated thereunder shall forfeit and pay to the common-
wealth a sum of not more than $2,000 for each violation. In
addition, the person shall pay double the amount of damages
sustained by the commonwealth or state authority by reason of
the violation, together with the costs of any action. If more than
one person participates in the violation, the damages and costs
may be apportioned among them.

406
407
408
409
410
411
412
413
414

Section 22Q. The purchasing agent shall give preference in the
purchase of supplies, all other considerations being equal, in
favor, first, of supplies manufactured within the commonwealth,
and may, where practicable, allow a further preference in favor
of such supplies manufactured in those cities and towns within
the commonwealth which have been designated as depressed
areas. For the purpose of this section a depressed area shall be
considered as cities and towns which are designated as Groups
D. E or F, in the Department of Labor of the United States
publication entitled “Area Trends in Employment and
Unemployment”, or which are listed in said publication as areas

415
416
417
418
419
420
421
422
423
424
425
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which have substantial or persistent unemployment and, second,
of supplies sold elsewhere within the United States.

426
427

Section 22R. (a) Contracts for meats and meat products shall
be given to such establishments only as pay the prevailing rate
of wages, based on a working day of eight hours, with not more
than forty hours in any one week. The prevailing rage of wages
shall be determined by the commissioner of labor and industries
as herein provided. Said prevailing rates shall be based on wage
rates and working hours that have been established in the meat
and meat products industry by collective agreement or
understanding between organized labor and employers. At least
once in six months the commissioner of labor and industries shall
prepare and furnish for the use of the commissioner of
administration, or other awarding officials, a list of the several
classifications usually performed by the employees in the meat and
meat products industry together with prevailing rates of wages and
working hours.

428
429
430
431
432
433
434
435
436
437
438
439
440
441
442

(b) Contracts or orders for items of clothing or apparel shall
be given to such establishments only as submit to the commis-
sioner the name and address of the manufacturer of such items,
and the names and addresses of any and all contractors of such
items, and only to such establishments as pay the prevailing rate
of wages, determined by the commissioner of laborand industries
as herein provided. Said prevailing rates shall be based on wage
rates and working hours that have been established by collective
bargaining agreement or understanding between organized labor
and employers in the apparel industry. The commissioner of labor
and industries shall upon application from the purchasing agent
prepare and furnish for use of said purchasing agent or other
awarding official a list of the several classifications of labor usually
performed by the employees in the apparel trades, together with
the prevailing rate of wages and working hours. A written
declaration by the bidder on said contracts or orders for items
of clothing or apparel, upon submission of his bid, that each
garment to be purchased shall have a union label affixed to such
garment shall be sufficient evidence that said manufacturer or
contractor pays the prevailing rate of wages based on wage rates
and working hours established by collective bargaining or
understanding between organized labor and the employer.
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(c) Bonds, satisfactory to the commissioner of administration,
or otherawarding official, may be required to be given by the party
to whom any contract is awarded, to secure its faithful
performance under paragraphs (a) or (b).

465
466
467
468

(d) Every contractor, subcontractor or other employer,
engaged in any work to which paragraphs (a) or (b) apply, shall
keep a true and accurate record of employees, showing the name,
address and occupational classification of each employee, and the
hours worked by, and the wages paid to, each such employee, and
shall furnish to the commissioner of labor and industries upon
his request a true statement of the contents of such record. Such
records shall be kept in such manner as the commissioner of labor
and industries shall prescribe, and shall be open to inspection by
any authorized representative of the commissioner of administra-
tion or of the department of labor and industries at any reasonable
time and as often as may be necessary.
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(e) Whoever, for himself or as an agent, superintendent or
foreman for another, violates any provision of paragraphs (a) or
(b) shall be punished for a first offense by a fine of not less than
twenty-five nor more than one hundred dollars, and for a
subsequent offense by a fine of not less than fifty nor more than
two hundred dollars, or by imprisonment for not more than three
months, or both. Whoever, as a manufacturer, contractor, jobber
or other employer engaged in any work to which paragraph (b)
applies or whoever for himself or as an agent, superintendent or
foreman for another, fails to pay the determined rate of wages
or otherwise violates any provision of paragraph (b) shall be
punished for a first offense by a fine of not less than one hundred
nor more than five hundred dollars, and for a subsequent offense
by a fine of not less than two hundred and fifty nor more than
one thousand dollars, or by imprisonment for not more than three
months, or both. Whoever shall have been convicted of a second
violation of any provision of paragraphs (a) or (b) shall be
prohibited from contracting, directly or indirectly, with the
commonwealth for, or from performing, any work covered by this
section as contractor or subcontractor for a period of two years
from the date of said conviction.
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Section 225. The words and phrases defined in this section shall502
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have the meanings set forth below whenever they appear in this
section.

503
504

“Affiliates” means entities which are affiliates of each other
when either directly or indirectly one person controls or has the
power to control another, or when a third party controls or has
the power to control both.

505
506
507
508

“Contractor” means any person that has furnished or seeks to
furnish supplies under a contract with a public agency or with a
person under a contract with a public agency.

509
510
511
512 “Debarment” means an exclusion from public contracting or

subcontracting for a reasonable, specified period of time not to
exceed five years commensurate with the seriousness of the
offense.

513
514
515

“Public agency” means a department, agency, board, commis-
sion, authority, activity or instrumentality of the commonwealth,
or of any political subdivision of the commonwealth, or of two
or more subdivisions thereof.

516
517
518
519
520 “Public contract” means a contract for the furnishing of

supplies to any public agency.521
522 “Secretary of administration” means the secretary of the

executive office for administration and finance appointed
pursuant to’ section four, or his designee within the executive office
or within the purchasing agent’s division.

523
524
525
526 The purchasing agent shall establish and maintain a

consolidated list of contractors to whom public contracts will not
be awarded and from whom offers, bids, or proposals will not
be solicited.

527
528
529
530 The list shall show at a minimum the following information;

(1) the names of those persons debarred in alphabetical order with
appropriate cross references where more than one name is
involved in a single debarment; (2) the basis for authority for each
debarment; (3) the extent of restrictions imposed; and (4) the
termination date of each debarment.

531
532
533
534
535

The purchasing agent shall cause the list to be kept current by
the issuance of notices of additions and deletions. The list shall
be on a periodic basis, together with notices of additions and
deletions therefrom, in the goods and services bulletin published
by the state secretary and in such other publications as the
purchasing agent shall designate.

536
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540
541
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542 Debarment may be imposed for (a) conviction or final
adjudication by a court or administrative agency of competent
jurisdiction of any of the following offenses; (i) a criminal offense
incident to obtaining or attempting to obtain a public or private
contract or subcontract, or in the performance of such contract
or subcontract; (ii) a criminal offense involving embezzlement,
theft, forgery, bribery, falsification or destruction of records,
receiving stolen property or any other offense indicating a lack
of business integrity or business honesty which seriously and
directly affects the contractor’s present responsibility as a public
contractor; (iii) a violation of state or federal antitrust laws arising
out of the submission of bids or proposals; (iv) a violation of state
or federal laws regulating campaign contributions; (v) a violation
of chapter two hundred and sixty-eight A; or (b) clear and
convincing evidence as determined by the secretary of
administration of any of the following acts: (i) willful supplying
of materially false information incident to obtaining or attempting
to obtain or performing any public contract or subcontract; (ii)
willful failure to comply with record-keeping and accounting
requirements prescribed by law or regulation; (iii) a record of
failure to perform or unsatisfactory performance in accordance
with the terms of one or more public contracts, provided that such
failure to perform or unsatisfactory performance has occurred
within reasonable period of time preceding the determination to
debar and provided further that such failure to perform or
unsatisfactory performance was not caused by factors beyond the
contractor’s control; (iv) any other cause affecting the
responsibility of a contractor which the secretary of administra-
tion determines to be of such serious and compelling nature as
to warrant debarment.
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In determining whether to debar a contractor, or the period of
debarment, all mitigating facts and circumstances shall be taken
into consideration. Except as precluded by statute, a debarment
may be removed or the period thereof may be reduced by the
secretary of administration upon the submission of an application
supported by documentary evidence setting forth appropriate
grounds for the granting of relief, such as newly discovered
material evidence, reversal of a judgment or conviction, bona fide
change of ownership or management, or the elimination of the
cause for which the debarment was imposed.
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582 No contractor may be debarred unless the secretary of
administration has first informed the contractor by written notice
of the proposed debarment mailed by registered or certified mail
to the contractor’s last known address. The notice shall inform
the contractor of the reasons for the debarment and shall state
that the contractor will be accorded an opportunity for a hearing
if the contractor so requests within fourteen days of receipt of
notice. A hearing requested under this section shall be conducted
by the secretary of administration within thirty days of receipt of
the request, unless the secretary of administration grants
additional time therefor. The hearing shall be conducted
according to the rules for the conduct of adjudicatory hearings
established by the commissioner of administration pursuant to
chapter thirty A. A debarment shall not be imposed until (i)
fourteen days after receipt by the contractor of notice of the
proposed debarment if no hearing is requested, or (ii) the issuance
of a written decision by the secretary of administration which
makes specific findings that there is clear and convincing evidence
to support the debarment and that debarment for the period
specified in the decision is required to protect the integrity of the
public contracting process. A contractor shall be notified
forthwith of the decision by registered or certified mail, and of
the contractor’s right to judicial review in the event that the
decision is adverse to the contractor.

583
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605

A debarment may include all known affiliates of a contractor.
The decision to include a known affiliate within the scope of a
debarment shall be made on a case-by-case basis, after giving due
regard to all relevant facts and circumstances. The offense or act
of an individual justifying suspension may be imputed to the entity
with which the individual is connected when such offense or act
was accomplished with the knowledge or approval of that entity.
Likewise, when an entity is involved in an offense or act justifying
debarment, any individual who was involved in the commission
of the offense or act may be debarred. An affiliate, entity or
individual may not be debarred unless it is afforded prior notice
and opportunity for a hearing in accordance with the provisions
of this section.
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During a period of debarment, offers, bids or proposals shall
not be solicited or considered from debarred contractors, and

619
620
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621 contractors shall not contract for the services of debarred
subcontractors on any public contract.622

Section 22T. (a) The purchasing agent appointed pursuant to
section four A may delegate to any designee the powers and duties
of the purchasing agent set forth in section 22D to section 22R,
inclusive, provided that all designations, other than designations
of said purchasing agent set forth in section 22D to section 22R,
be signed by the purchasing agent, and state the activity or
function authorized and the duration of the delegation, and
provided further that except as permitted by paragraph (b) nog
designee other than an employee of the purchasing agent’s division •

shall be authorized to exercise any powers or duties of the
purchasing agent set forth in sections 22G(a), 22G(h), 22G(i), 22H,
221, 22M, and 22N.

623
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628
629
630
631
632
633
634

(b) The secretary of administration may designate the director
of the office of telecommunications within the executive office for
administration and finance to exercise on behalf of the common-
wealth, with respect to the procurement of telecommunication
supplies, any of the powers and duties set forth in sections 22D
to 22R, inclusive, with the exception of the powers and duties set
forth in paragraph (a) of section 221, provided that such
designation may be for a term not to exceed two years, provided
further that such designation may be renewed on a biennial basis
if the secretary of administration determines in writing after
reasonable investigation that said office has complied with the
provisions of sections twenty-two and twenty-two C through
twenty-two R, inclusive, and provided further that such
designation may be revoked or amended whenever the secretary
of administration determines that revocation or amendment is in
the best interests of the commonwealth.
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1 SECTION 3. The provisions of this act shall apply only to
2 contracts solicited or entered into after the effective date of this
3 act. Any renewal, extension, modification, or exercise of any .

4 option under any contract after the effective date of this act shall"
5 be subject to the provisions of this act. The parties to any other
6 contract may agree to the application of the provisions of this act
7 to the contract.
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1 SECTION 4. Section twenty-three A of chapter seven of the
2 General Laws is hereby amended by striking out said section and
3 inserting in place thereof the following section; -

4 Section 23A. Rules, regulations and orders adopted under
5 section twenty-two Q shall, so far as may be approved by the
6 governor, apply to the purchase by contractor of supplies and
7 materials in the execution of any contract to which the common-
-8 wealth is a party for the construction, reconstruction or repair of
9 any public work; and there shall be inserted in any such contract

10 a stipulation to such effect. Any appointed officer or agent of the
11 commonwealth entering into such a contract in its behalf who
12 knowingly fails to insert such a stipulation in such a contract as
13 required by such a rule, regulation or order may, after a hearing
14 before the governor, be removed by him.

1 SECTION 5. Section twenty-six of chapter seven of the
2 General Laws is hereby amended by striking out said section and
3 inserting in place thereof the following section:
4 Section 26. In order best to carry out the provisions of sections
5 twenty-two through twenty-five, inclusive, and sections fifty-one
6 and fifty-two of chapter thirty, the purchasing agent may
7 formulate 'standard specifications for supplies utilized by the
8 various state agencies, and shall have access to such data and
9 information as he deems necessary for such purpose. The

10 purchasing agent shall consult with representatives of the various
11 agencies which may be affected by the use of standard
12 specifications.

1 SECTION 6. Section one of chapter twenty-nine of the
2 General Laws, as appearing in the 1986 Official Edition, is hereby
3 amended by inserting after line 82 the following: -

4 “State authority” shall include the: bay state skills corporation,
5 centers of excellence, community economic development
6 assistance corporation, community development finance corpor-
-7 ation, government land bank, Massachusetts bay transportation
8 authority, Massachusetts business development corporation,
9 Massachusetts capital resource company, Massachusetts

10 convention center authority, Massachusetts corporations for
11 educational telecommunications, Massachusetts educational loan
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12 authority, Massachusetts health and educational facilities
13 authority, Massachusetts higher education assistance corpor-
-14 ation, Massachusetts housing finance agency, Massachusetts
15 horse racing authority, Massachusetts industrial finance agency,
16 Massachusetts industrial service program, Massachusetts legal
17 assistance corporation, Massachusetts municipal wholesale
18 electric company, Massachusetts port authority, Massachusetts
19 product development corporation, Massachusetts technology
20 development corporation, Massachusetts technology park
21 corporation, Massachusetts turnpike authority, Massachusetts
22 water resources authority, Nantucket land bank, New England
23 loan marketing corporation, pension reserves investment
24 management board, state college building authority, southeastern
25 Massachusetts university building authority, thrift institutions
26 fund for economic development, university of Lowell building
27 authority, university of Massachusetts building authority, and the
28 Wood’s Hole, Martha’s Vineyard, and Nantucket steamship
29 authority.

1 SECTION 7. Section fifty-one A of chapter thirty of the
2 General Laws is hereby amended by striking out said section and
3 inserting in place thereof the following section:
4 Section 51. All materials, supplies and other property, except
5 legislative or military supplies, and excluding the data processing
6 equipment, software, systems and services procured in conformity
7 with section twenty-seven B of chapter twenty-nine and the
8 regulations promulgated thereunder, needed by the various
9 executive and administrative departments and other activities of

10 the commonwealth shall be purchased by or under the direction
11 of the purchasing agent in the manner set forth in the following
12 section, and sections twenty-two to twenty-six, inclusive, of
13 chapter seven. Said purchasing agent shall be furnished with such
14 general supply appropriations, in addition to its departmental
15 supply accounts, as may be necessary in order to place blanket
16 contracts or advance orders and thereby take advantage of
17 favorable market conditions.

1 SECTIONS. Section fifty-two of chapter thirty of the General
2 Laws is hereby amended by striking out said section and inserting
3 in place thereof the following section:
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4 Section 52. No supplies, equipment or other property, other
5 than for legislative or military purposes, and excluding data
6 processing equipment, software, systems and services procured in
7 conformity with section twenty-seven of chapter twenty-nine and
8 the regulations promulgated thereunder, shall be purchased or
9 contracted for by any state department, office or commission

10 unless in conformity with sections twenty-two through twenty-two
11 R, inclusive, of chapter seven and regulations promulgated
12 thereunder.
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