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HOUSE No. 5768

The Commonwealth of Massachusetts
Executive Department

STATE HOUSE . BOSTON 02133

MICHAEL S, DUKAKIS

May 24. 1989

To the Honorable Senate and House of Representatives:

Today, I am submitting to the House and Senate the attached legislation
entitled "An Act Relative to Takeovers and the Competitiveness of the
Massachusetts Economy."

The proposed legislation is designed to deter speculative takeovers that
create disincentives to making the long-term investments in people, ideas and
physical plant that will strengthen Massachusetts firms and enhance their
competitive position in domestic and foreign markets. The product of fourteen
months of deliberation by the Commission to Review Massachusetts Anti-Takeover
Laws, this proposal should foster an investment climate for Massachusetts
firms that enables them to choose the strategies that best serve the interests
of Massachusetts corporations, their shareholders, their employees and the
communities they live in without constantly worrying whether they will become
targets of "hostile raids." The proposal also includes specific provisions
designed to assist those employees dislocated because of takeovers.

The proposal contains six major components; 1) a business combination law
that would prohibit for three years a merger with a person who buys 5% or more
of the stock of a Massachusetts corporation unless the acquiror receives prior
board approval, acquires 90% or more of the outstanding shares or receives
approval from two thirds of the stockholders; 2) a requirement that union
contracts, like all other contracts, be assumed following a takeover; 3) a
clarification of the fiduciary duties of corporate directors to explicitly
enable them to consider the interests of employees and other stakeholders in
determining the best interests of the corporation; 4) a series of technical
amendments to the Control Share Acquisition Act (M.G.L. c HOD i 110E); 5) a
provision authorizing directors to establish shareholder rights plans where
reasonable and in the best interests of the corporation; and 6) an increase in
the ownership level required for shareholders to call a special meeting for
publicly-traded corporations to prevent abuse in a takeover situation.
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Enactment of the proposed legislation will provide Massachusetts
corporations the security they need to make the long-term investments in
research and development, product, market and human resource development and
plant modernization essential to meeting the challenges of competition in the
world marketplace. Enactment will also facilitate the transition of employees
affected by takeovers by ensuring that collective bargaining agreements
negotiated with prior management are honored and that employees who lose their
jobs as a result of takeovers receive severance. By deterring speculative
takeovers, this initiative will foster the long-term investments that are
essential to a dynamic and growing economy,,and to the economic well-being of
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In the Year One Thousand Nine Hundred and Eighty-Nine

An Act relative to corporate takeovers and thecompetitiveness

OF THE MASSACHUSETTS ECONOMY.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The General Laws are hereby amended by insert-
-2 ing after chapter 110 E the following chapter:

3 CHAPTER 110F.
4 BUSINESS COMBINATIONS WITH
5 INTERESTED SHAREHOLDERS.

6 Section 1. A corporation shall not engage in any business
7 combination with any interested stockholder for a period of three
8 years following the date that such stockholder became an
9 interested stockholder, unless:

10 (a) prior to such date the board of directors of the corporation
11 approved either the business combination or the transaction
12 which resulted in the stockholder becoming an interested
13 stockholder; or
14 (b) upon consummation of the transaction which resulted in the
15 stockholder becoming an interested stockholder, the interested
16 stockholder owned at least ninety percent of the voting stock of
17 the corporation outstanding at the time the transaction
18 commenced, excluding for purposes of determining the number
19 of shares outstanding, those shares owned by (1). persons who are
20 directors and also officers and (2) employee stock plans in which
21 employee participants do not have the right to determine
22 confidentially whether shares held subject to the plan will be
23 tendered in a tender or exchange offer; or
24 (c) on or subsequent to such date the business combination is
25 approved by the board of directors and authorized at an annual
26 or special meeting of stockholders, and not by written consent.
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27 by the affirmative vote of at least two-thirds of the outstanding
28 voting stock which is not owned by the interested stockholder.
29 Section 2. The restrictions contained in section one shall not
30 apply if:
31 (a) the corporation’s original articles of organization contain
32 a provision expressly electing not to be governed by this section;
33 (b) the corporation, by action of its board of directors, adopts
34 an amendment to its by-laws within ninety days of the effective
35 date of this chapter, expressly electing not to be governed by this
36 chapter, which amendment shall not be further amended by the
37 board of directors;
38 (c) the corporation, by action of its stockholders, adopts an
39 amendment of its articles of organization or by-laws expressly
40 electing not to be governed by this chapter; provided, however,
41 that in addition to any other vote required by law, such
42 amendment to the articles of organization or by-laws must be
43 approved by the affirmative vote of a majority of the shares
44 entitled to vote. An amendment adopted pursuant to this
45 paragraph shall not be effective until twelve months after the
46 adoption of such amendment and shall not apply to any business
47 combination between such corporation and any person who
48 became an interested stockholder of such corporation on or prior
49 to the date of such adoption. A by-law amendment adopted
50 pursuant to this paragraph shall not be further amended by the
51 board of directors;
52 (d) the corporation does not have two hundred or more
53 stockholders of record;
54 (e) the corporation does not have: (1) its principal executive
55 office or substantial assets within the commonwealth unless as a
56 result of action taken directly or indirectly by an interested
57 stockholder; and (2) either more than ten percent of its
58 stockholders ofrecord residing within the commonwealth or more
59 than ten percent of its issued and outstanding shares owned of
60 record by residents of the commonwealth.
61 The record date for determining the percentages and numbers
62 of stockholders and shares specified in subsections (d) and (e) shall
63 be the last stockholder record date before any stockholder became
64 an interested stockholder. A stockholder record date is the date
65 fixed by the board of directors, or if applicable, the date when
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transfer books are closed by the board of directors, in connection
with determining stockholders entitled to notice of and vote at
ameeting, or to consent to dissent, to receive any dividend or other
distribution, or for the purpose of any other lawful action. If a
stockholder record date has not been fixed by the board of
directors within the preceding four months, the determination
shall be made as of the end of the corporation’s most recent fiscal
quarter. The residence of each stockholder is presumed to be the
address appearing in the records of the corporation. Shares held
ofrecord by brokers or nominees shall be disregarded for purposes
of calculating the percentages and numbers specified in this
subsection. Any shares of a corporation allocated to the account
of an employee or former employee, or beneficiary of an employee
or former employee, of such corporation and held in a plan that
is qualified under section 401(a) of the Internal Revenue Code of
1986, as amended, and is a defined contribution plan within the
meaning of section 414(i) of said Code shall be deemed, for the
purposes of clause (ii), to be held of record by the employee,
former employee or beneficiary to whose account such shares are
allocated.

66
67
68
69
70
71
17

73
74
75
76
77
78
79
80
81
82
83
84
85
86 In the case of a corporation which is an association or trust,

references to articles of organization mean the instrument or
declaration of trust, references to by-laws include publicly
announced resolutions of the directors, references to directors
mean the individuals performing similar functions and references
to the corporation or such corporation mean the association or
trust.

87
88
89
90
91
92
93 (f) a stockholder becomes an interested stockholder inadver-

tently and (1) as soon as practicable divests sufficient shares so
that the stockholder ceases to be an interested stockholder; and
(2) would not, at any time within the three year period immediately
prior to a business combination between the corporation and such
stockholder, have been an interested stockholder but for the
inadvertent acquisition; or

94
95
96
97
98
99

100 (g) the business combination is proposed prior to the
consummation or abandonment of and subsequent to the earlier
of the public announcement or the notice required hereunder of
a proposed transaction which: (1) constitutes one of the
transactions described in the second sentence of this paragraph;

101
102
103
104
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(2) is with or by a person who either was not an interested
stockholder during the previous three years or who became an
interested stockholder with the approval of the corporation’s
board of directors; and

105
106
107
108

(3) is approved or not opposed by a majority of the members
of the board of directors then in office, but not less than one, who
were directors prior to any person becoming an interested
stockholder during the previous three years or were recommended
for election or elected to succeed such directors by a majority of
such directors. The proposed transactions referred to in the
preceding sentence are limited to:

109
110
11l
112
113
114
115

(i) a merger or consolidation of the corporation, except for a
merger in respect of which, pursuant to paragraph (2) of
subsection (c) of section seventy-eight of chapter one hundred
fifty-six B, no vote of the stockholders of the corporation is
required;

I 16
117
118
119
120
121 (ii) a sale, lease, exchange, mortgage, pledge, transfer or other

disposition, in one transaction or a series oftransactions, whether
as part of a dissolution or otherwise, of assets of the corporation
or of any direct or indirect majority-owned subsidiary of the
corporation, other than to any direct or indirect wholly-owned
subsidiary or to the corporation, having an aggregate market
value equal to fifty percent or more of either that aggregate market
value of all of the assets of the corporation determined on a
consolidated basis or the aggregate market value of all the
outstanding stock of the corporation; or

122
123
124
125
126
127
128
129
130

(iii) a proposed tender or exchange offer for fifty percent or
more of the outstanding voting stock of the corporation.

131
132

The corporation shall give not less than twenty days notice to
all interested stockholders prior to the consummation of any of
the transactions described in clause (i) or (ii) of subsection 3 of
paragraph (g).

133
134
135
136

Notwithstanding paragraphs (a), (b), (c) and (d) of this section,
a corporation may elect by a provision of its original articles of
organization or any amendment thereto to be governed by this
chapter, provided that any such amendment to the articles of
organization shall not apply to restrict a business combination
between the corporation and an interested stockholder of the
corporation if the interested stockholder became such prior to the
effective date of the amendment.

137
138
139
140
141
142
143
144
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Section 3. As used in this chapter, the following words, unless
the context clearly requires otherwise, shall have the following
meanings:

145
146
147

(a) “Affiliate”, a person that directly, or indirectly, through one
or more intermediaries, controls, or is controlled by, or is under
common control with, another person.

148
149
150

(b) “Associate”, when used to indicate a relationship with any
person:

151
152

(1) any corporation or organization of which such person is a
director, officer or partner or is, directly or indirectly, the owner
of twenty percent or more of any class of voting stock;

153
f 154

155
(2) any trust or other estate in which such person has at least

a twenty percent beneficial interest or as to which such person
serves as trustee or in a similar fiduciary capacity; and

156
157
158

(3) any relative or spouse of such person, or any relative of such
spouse, who has the same residence as such person.

159
160

(c) “Business combination”, when used in reference to any
corporation and any interested stockholder of such corporation:

161
162

(I) any merger or consolidation of the corporation or any direct
or indirect majority-owned subsidiary of the corporation with (i)
the interested stockholder, or (ii) any other corporation if the
merger or consolidation is caused by the interested stockholder,

163
164
165
166

(2) any sale, lease, exchange, mortgage, pledge, transfer or other
disposition, in one transaction or a series of transactions, except
proportionately as a stockholder of such corporation, to or with
the interested stockholder, whether as part of a dissolution or
otherwise, of assets of the corporation or of any direct or indirect
majority-owned subsidiary of the corporation which assets have
an aggregate market value equal to ten percent or more of either
the aggregate market value of all the assets of the corporation
determined on a consolidated basis or the aggregate market value
of all the outstanding stock of the corporation; -

167
168
169
170
171
172
173
174
175
176

(3) any transaction which results in the issuance or transfer by
the corporation or by any direct or indirect majority-owned
subsidiary of the corporation of any stock of the corporation or
of such subsidiary to the interested stockholder, except:

177
178
179
180
181 (i) pursuant to the exercise, exchange or conversion of securities

exercisable for, exchangeable for or convertible into stock of such
corporation or any such subsidiary which securities were

182
183
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outstanding prior to the time that the interested stockholder
became such;

184
185

(ii) pursuant to a dividend or distribution paid or made, or the
exercise, exchange or conversion of securities exercisable for,
exchangeable for or convertible into stock of such corporation
or any such subsidiary which security is distributed, pro rata to
all holders of a class or series of stock of such corporation
subsequent to the time the interested stockholder became such;

186
187
188
189
190
191

(iii) pursuant to an exchange offer by the corporation to
purchase stock made on the same terms to all holders of said stock;

192
193
194 or

(iv) an issuance or transfer of stock by the corporation;
provided, however, that in no case under subclauses (ii) to (iv),
inclusive, shall there be an increase in the interested stockholder’s
proportionate share of the stock of any class or series of the
corporation or of the voting stock of the corporation;

195
196
197
198
199

(4) any transaction involving the corporation or any direct or
indirect majority-owned subsidiary of the corporation which has
the effect, directly or indirectly, of increasing the proportionate
share of the stock of any class or series, or securities convertible
into the stock of any class or series of the corporation or any such
subsidiary which is owned by the interested stockholder, except
as a result of immaterial changes due to fractional share
adjustments or as a result of any purchase or redemption of any
shares of stock not caused, directly or indirectly, by the interested
stockholder; or

200
201
202
203
204
205
206
207
208
209

(5) any receipt by the interested stockholder of the benefit,
directly or indirectly, except proportionately as a stockholder of
such corporation, of any loans, advances, guarantees, pledges or
other financial benefits, other than those expressly permitted in
clauses (1) to (4), inclusive, provided by or through the
corporation or any direct or indirect majority-owned subsidiary.

210
211
212
213
214
215

(d) “Confidentiality”, for the purpose of subclause (2) of clause
(b) of subsection 1 of this chapter, that the corporation’s
management, excluding any independent plan trustee, has no
knowledge as to whether employee participants in employee stock
plans have tendered their shares in a tender or exchange offer.

216
7 ! 7

218
219
220

(e) “Control”, including the term “controlling”, “controlled by”
and “under common control with”, the possession, directly or

221
m
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indirectly, of the power to direct or cause the direction of the
management and policies of a person, whether through the
ownership of voting stock, by contract, or otherwise. A person
who is the owner of twenty percent or more of a corporation’s
outstanding voting stock shall be presumed to have control ofsuch
corporation, in the absence of proof by a preponderance of the
evidence to the contrary. Notwithstanding the foregoing, a
presumption of control shall not apply where such person holds
voting stock, in good faith and not for the purpose of
circumventing this chapter, as an agent, bank, broker, nominee,
custodian or trustee for one or more owners who do not
individually or as a group have control of such corporation.

223
224
225
226
11l
228
229
230
231

1232
233
234

(f) “Corporation”, a corporation to which the provisions of
clause (a) of section three of chapter one hundred fifty-six B apply,
a gas or electric company or combined gas and electric company
to which section three of chapter one hundred sixty-four applies
or an association or trust which owns beneficially a majority of
the common stock of such a company.

235
236
237
238
239
240
241 (g) “Interested stockholder”, any person, other than the

corporation and any direct or indirect majority-owned subsidiary
of the corporation, that;

242
243
244 (1) is the owner of five percent or more of the outstanding voting

stock of the corporation; or245
246 (2) is an affiliate or associate of the corporation and was the

owner of five percent or more of the outstanding voting stock of
the corporation at any time within the three year period
immediately prior to the date on which it is sought to be
determined whether such person is an interested stockholder; and
the affiliates and associates of such person; provided, however,
that the term “interested stockholder” shall not include:

247
248
249
250
251
252
253 (i) any person who (A) owned shares in excess of the five percent

limitation set forth herein as of, or acquired such shares pursuant
to a tender offer commenced prior to the effective date of this
chapter or pursuant to an exchange offer announced prior to the
aforesaid date and commenced within ninety days thereafter and
continued to own shares in excess of such five percent limitation
or would have but for action by the corporation; or (B) acquired
said shares from a person described in clause (A) by gift,
inheritance or in a transaction in which no consideration was
exchanged; or

254
255
256
257
258
259
260
261
262
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(ii) any person whose ownership of shares in excess of the five
percent limitation set forth herein is the result of action taken
solely by the corporation provided that such person shall be an
interested stockholder if thereafter he acquires additional shares
of voting stock of the corporation, except as a result of further
corporate action not caused, directly or indirectly, by such person.
For the purpose of determining whether a person is an interested
stockholder, the voting stock of the corporation deemed to be
outstanding shall include stock deemed to be owned by the person
through application of paragraph (j) but shall not include any
other unissued stock of such corporation which may be issuable
pursuant to any agreement, arrangement or understanding, or
upon exercise of conversion rights, warrants or options, or
otherwise.

263
264
265
266
267
268
269
270
271
272
273
274
275
276

(h) “Person”, any individual, corporation, partnership,
unincorporated association or other entity.

11l
278

(i) “Voting stock”, stock of any class or series entitled to vote
generally in the election of directors.

279
280
281 (j) “Owner”, including the terms “own” and “owned”, when used

with respect to any stock, a person that individually or with or
through any of its affiliates or associates: (1) beneficially owns such
stock, directly or indirectly; or

282
283
284

(2) has (i) the right to acquire such stock, whether such right
is exercisable immediately or only after the passage of time,
pursuant to any agreement, arrangement or understanding, or
upon the exercise of conversion rights, exchange rights, warrants
or options, or otherwise; provided, however, that a person shall
not be deemed the owner of stock tendered pursuant to a tender
or exchange offer made by such person or any of such person’s
affiliates or associates until such tendered stock is accepted for
purchase or exchange; or

285
286
287
288
289
290
291
292
293
294 (ii) the right to vote such stock pursuant to any agreement,

arrangement or understanding; provided, however, that a person
shall not be deemed the owner of any stock because of such
person’s right to vote such stock if the agreement, arrangement
or understanding to vote such stock arises solely from arevocable
proxy or consent given in response to a proxy or consent
solicitation made to ten or more persons; or

295
296
297
298
299
300

(3) has any agreement, arrangement or understanding for the
purpose of acquiring, holding, voting, except voting pursuant to

301
302
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a revocable proxy or consent as described in subclause (ii) of
clause (2) of this paragraph, or disposing of such stock with any
other person that beneficially owns, or whose affiliates or
associates beneficially own, directly or indirectly, such stock.

303
304
305
306

Section 4. No provision of a corporation’s articles of
organization or by-laws shall require, for any vote of stockholders
required by this chapter, a greater vote of stockholders than that
specified in this chapter.

307
308
309
310

SECTION 2. Chapter 149 of the General Laws is hereby
amended by inserting after section 20D the following section:1

Section 20E. (a) No business combination transaction, shall
result in the termination or impairment of the provisions of any
labor contract covering persons engaged in employment in the
commonwealth negotiated by a labor organization or by a
collective bargaining agent or other representative. Notwithstand-
ing such business combination transaction, such labor contract
shall continue in effect until its termination date or until otherwise
agreed by the parties to such contract or their legal successors.

3
4
5
6
7
8
9

10
(b) As used in this section, the following words, unless the

context clearly requires otherwise, shall have the following
meanings:

11
12
13

(1) “Business combination transaction”, any merger or
consolidation, any sale, lease, exchange or other disposition, in
one transaction or a series of transactions, whether of all or
substantially all the property and assets, including its good will,
of the business operations that are the subject of the labor contract
referred to in subsection (a) or any transfer of a controlling interest
in such business operations;

14
15
16
17
18
19
20
21 (2) “Employment”, an individual’s entire service, performed

within and without the commonwealth, if the service is localized
in the commonwealth. Service shall be deemed to be localized in
the commonwealth if:

22
23
24
25 (i) the service is performed entirely within the commonwealth;
26 or
27 (ii) the service is performed both within and without the

commonwealth but the service performed without the common-
wealth is incidental to the individual’s service within the
commonwealth, for example, is temporary or transitory in nature
or consists of isolated transactions.

28
29
30
31
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32 (3) Employment shall include an individual’s service, performed
33 within and without the commonwealth, if the service if not
34 localized in any state, but some of the service is performed in the
35 commonwealth, and
36 (i) the individual’s base of operation is in the commonwealth;
37 or
38 (ii) if there is no base of operations, then the place for which
39 such service is directed or controlled is in the commonwealth; or
40 (iii) the individual’s base of operations or place from which such
41 service is directed or controlled is not in any state in which some
42 part of the service is performed, but the individual’s residence is
43 in the commonwealth.
44 (c) In the event that any employee is denied or fails to receive
45 wages, benefits or wage supplements as a result of a violation of
46 this section, said employee shall have available, in addition to
47 private civil and other remedies available at law or equity, the
48 remedies under the provisions of sections one hundred forty-eight
49 to one hundred fifty, inclusive, of chapter one hundred forty-nine.
50 The department may take any and all appropriate actions to
51 enforce the provisions of this section, including but not limited
52 to, injunctions, cease and desist orders, and penalties provided for
53 in sections one hundred forty-eight to one hundred fifty, inclusive.
54 Recovery pursuant to a violation of this section shall be
55 applicable to secure recovery against the merged, consolidated or
56 resulting corporation or other successor employer, notwithstand-
-57 ing anything contained herein or elsewhere to the contrary.
58 (d) This section is enacted in order to protect the employment
59 interests of all persons engaged in employment in the
60 commonwealth under existing labor contracts and shall be
61 liberally construed in every case in order to achieve that purpose.

1 SECTION 3. Section 65 of chapter 1568 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 inserting after the first sentence the following sentence: In
4 determining what he reasonably believes to be in the best interests
5 of the corporation, a director may consider the interests of the
6 corporation’s employees, suppliers, creditors and customers; the
7 economy of the state, region and nation; community and societal
8 considerations; and the long-term as well as short-term interests
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of the corporation and its stockholders, including the possibility
that these interests may be best served by the continued
independence of the corporation.

9
10
11

SECTION 4. Section 1 of chapter 110 D of the General Laws,
as appearing in section 1 of chapter 272 of the acts of 1987, is
hereby amended by striking out subsection (a) and inserting in
place thereof the following subsection:

1
9

3

4
(a) “Associate”, any person who directly or indirectly controls

or is controlled by, or is under common control with, a person who
is acting or intends to act jointly or in concert with a person in
connection with a control share acquisition, control as used in this
clause meaning the possession, direct or indirect, of the power to
direct or cause the direction of the management or policies of a
person, whether through the ownership of voting securities, by
contract or otherwise; any corporation or organization of which
a person is an officer, director or partner or in which a person
performs a similar function; any direct or indirect beneficial owner
of ten per cent or more of any class of equity securities of a person;
any trust or estate in which a person has a beneficial interest not
represented by transferable shares or as to which a person serves
as trustee or in a similar fiduciary capacity; and any relative or
spouse of a person, or any relative of such spouse, any one of
whom has the same residence as such person.

5
6
i

8
9

10
11
12
13
14
15
16
17
18
19
20

SECTION 5. Paragraph (2) of subsection (c) of said section 1
of said chapter HOD, as so appearing, is hereby amended by
striking out clause (i) and inserting in place thereof the following
clause:

2
3
4
5 (i) before June twenty-sixth, nineteen hundred and eighty-

seven; provided, however, that the aggregate of shares beneficial
ownership of which is acquired before such a date is within a range
of voting power established by paragraph (1).

6
7
8

SECTION 6. Said section 1 of said chapter 110D, as so
appearing, is hereby further amended by striking out subsection
(e) and inserting in place thereof the following subsection; -

2
3
4 (e) “Issuing public corporation”, a corporation to which the

provisions of clause (a) of section three of chapter one hundred5
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6 fifty-six B apply, a gas or electric company or combined gas and
7 electric company to which section three of chapter one hundred
8 sixty-four applies or an association or trust which pursuant to
9 section three of chapter one hundred sixty-four owns beneficially

10 a majority of the common stock of such a company; provided,
11 however, that such issuing public corporation has:
12 (i) two hundred or more stockholders of record; and
13 (ii) its principal executive office or substantial assets within the
14 commonwealth; and
15 (iii) either more than ten per cent of its stockholders of record
16 residing within the commonwealth; or more than ten percent of
17 its issued and outstanding shares owned of record by residents
18 of the commonwealth.
19 The record date for determining the percentages and numbers
20 of stockholders and shares specified in this subsection shall be the
21 last stockholder record date before the control share acquisition
22 as to which the determination is being made or, if earlier, before
23 the date on which a control share acquisition statement relating
24 thereto is filed under the provisions of section three. A stockholder
25 record date is the date fixed by the board of directors, or if
26 applicable, the date when transfer books are closed by the board
27 of directors, in connection with determining stockholders entitled
28 to notice of and vote at a meeting, or to consent or dissent, to
29 receive any other dividend or other distribution, or for the purpose
30 of any other lawful action. If a stockholder record date has not
31 been fixed by the board of directors within the preceding four
32 months, the determination shall be made as of the end of the
33 issuing public corporation’s most recent fiscal quarter.
34 The residence of stockholder is presumed to be the address
35 appearing in the records of the corporation. Shares held of record
36 by brokers or nominees shall be disregarded for purposes of
37 calculating the percentages and numbers specified in this
38 subsection. Any shares of an issuing public corporation allocated
39 to the account of an employee or former employee, or beneficiary
40 of an employee or former employee, of such corporation and held
41 in a plan that is qualified under section 401(a) of the Internal
42 Revenue Code of 1986, as amended, and is a defined contribution
43 plan within the meaning of section 414(i) of said Code shall be
44 deemed, for the purposes of clause (iii), to be held of record by
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the employee, former employee or beneficiary to whose account
such shares are allocated.

45
46

In the case of an issuing public corporation which is an
association or trust, references to articles of organization mean
the instrument or declaration of trust, reference to by-laws include
publicly announced resolutions of the directors, references to
directors, the clerk and assistant clerk mean the individuals
performing similar functions, and references to the corporation
or such corporation mean the association or trust.

47
48
49
50
51
52
53

SECTION 7. Section 6 of said chapter 110D, as so appearing,
is hereby amended by striking subsection (b) and inserting in place
thereof the following subsection:

2
3

(b) Notice of such redemption shall be given by the issuing
public corporation not later than sixty days after the date on which
the stockholders of the issuing public corporation voted not to
authorize voting rights for the shares to be redeemed, or if no
control share acquisition statement has been delivered prior to the
date on which notice of redemption is given by the issuing public
corporation, not later than sixty days after the first date on which
the board of directors of the issuing public corporation has actual
knowledge of such control share acquisition.

4
5
6
7
8
9

10
11
12

SECTION 8. Section 1 of chapter 110 E of the General Laws,
as appearing in section 2 of said chapter 272, is hereby amended
by striking out subsection (a) and inserting in place thereof the
following subsection:

7

3
4
5
6

(a) “Associate”, any person who directly or indirectly controls,
or is controlled by, or is under common control with, a person
or who is acting or intends to act jointly or in concert with a person
in connection with a control share acquisition, control as used in
this paragraph meaning the possession, direct or indirect, of the
power to direct or cause the direction of the management or
policies of a person, whether through the ownership of voting
securities, by contract or otherwise; any corporation or
organization of which a person is an officer, director or partner
or in which a person performs a similar function; any direct or
indirect beneficial owner of ten percent or more of any class of
equity securities of a person; any trust or estate in which a person

7
8
9

10
II
12
13
14
15
16



HOUSE - No. 5768 [May16

I

17 has a beneficial interest not represented by transferable shares or
18 as to which a person serves as trustee or in a similar fiduciary
19 capacity; and any relative or spouse of a person, or any relative
20 of such spouse, any one of whom has the same residence as such
21 person.

1 SECTION 9. Paragraph (2) of subsection (c) of said section 1
2 of said chapter IIOE, as so appearing, is hereby amended by
3 striking out clause (i) and (ii) inserting in place thereof the
4 following two clauses:
5 (i) before June twenty-sixth, nineteen hundred eighty-seven;
6 provided, however, that the aggregate of shares beneficial
7 ownership of which is acquired before such date is within a range
8 of voting power established by paragraph (I);
9 (ii) pursuant to a contract to acquire shares existing before June

10 twenty-sixth, nineteen hundred eighty-seven.

1 SECTION 10. Said section 1 of said chapter 110E, as so
2 appearing, is hereby further amended by striking out subsection
3 (e) and inserting in place thereof the following subsection:
4 (e) “Issuing public corporation”, a corporation that has been
5 established, organized or chartered under laws other than those
6 of the commonwealth that has:

(i) two hundred or more stockholders of record;
8 (ii) its principal executive office within the commonwealth and
9 more of its employees or assets, including employees or assets of

10 its majority owned subsidiaries, employed or located in the
11 commonwealth than in any other state as of the end of any of
12 its four fiscal quarters immediately preceding the control share
13 acquisition as to which the determination is being made or if
14 earlier, immediately preceding the date on which a control share
15 acquisition statement relating thereto is delivered pursuant to
16 section three; and
17 (iii) either more than ten percent of its stockholders of record
18 residing within the commonwealth or more than ten percent of
19 its issued and outstanding shares owned of record by residents
20 of the commonwealth.
21 The record date for determining the percentages and numbers
22 of stockholders and shares specified in this subsection shall be the
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23 last stockholder record date before the control share acquisition
24 as to which the determination is being made or, if earlier, before
25 the date on which a control share acquisition statement relating
26 thereto is filed under the provisions of section three. A stockholder
27 record date is the date fixed by the board of directors, or if
28 applicable, the date when transfer books are closed by the board
29 of directors, in connection with determining stockholders entitled
30 to notice of and vote at a meeting or to consent or dissent, to
31 receive any dividend or other distribution, or for the purpose of
32 any other lawful action. If a stockholder record date has not been
33 fixed by the board of directors within the preceding four months,
34 the determination shall be made as of the end of the issuing public
35 corporation’s most recent fiscal quarter.
36 The residence of each stockholder is presumed to be the address
37 appearing in the records of the corporation. Shares held of record
38 by brokers or nominees shall be disregarded for purposes of
39 calculating the percentages and numbers specified in this
40 subsection. Any shares of an issuing public corporation allocated
41 to the account of an employee or former employee, or beneficiary
42 of an employee or former employee, of such corporation and held
43 in a plan that is qualified under section 401(a) of the Internal
44 Revenue Code of 1986, as amended, and is a defined contribution
45 plan within the meaning of section 414(i) of the said Code shall
46 be deemed, for the purposes of clause (iii), to be held of record
47 by the employee, former employee or beneficiary to whose
48 account such shares are allocated.

1 SECTION 11. Chapter 149 of the General Laws is hereby
2 amended by adding the following section: -

3 Section 183. (a) As used in this section, the following words,
4 unless the context clearly requires otherwise, have the following
5 meanings;
6 (1) “Commissioner”, the commissioner of the department of
7 labor and industries.
8 (2) “Control”, the beneficial ownership of fifty percent or more
9 of the outstanding voting securities of a control transferor;

10 provided, however, that for the purposes of making percentage
11 calculations outstanding voting securities shall include any voting
12 stock underiving convertible securities.
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13 (3) “Control transferee”, the person or persons who assume
14 control following a transfer of control as defined in paragraph (8).
15 (4) “Control transferor”, the person or persons who exercise
16 control, including the power to hire and fire, before the transfer
17 of control as defined in paragraph (8); provided, however, that
18 such person or persons are either;
19 (i) a corporation to which the provisions of clause (a) of section
20 three of chapter one hundred fifty-six B apply, a gas or electric
21 company or combined gas and electric company to which section
22 three of chapter one hundred sixty-four applies or an association
23 or trust which pursuant to section three of chapter one hundred
24 sixty-four owns beneficially a majority of the common stock of
25 such a company; provided, however, that such corporation
26 employs fifty or more full-time employees, or employees working
27 aggregate hours equal to the sum of hours worked by fifty full-
-28 time employees, in the commonwealth at some point in the twelve
29 calendar months prior to the transfer of control.
30 (ii) a foreign corporation established, organized or chartered
3 1 under laws other than those of the commonwealth; provided,
32 however, that such corporation employs fifty or more full-time
33 employees, or employees working aggregate hours equal to the
34 sum of hours worked by fifty full-time employees, in the
35 commonwealth at some point in the twelve calendar months prior
36 to the transfer of control; and provided further that such
37 corporation is not (A) an out-of-state banking association or
38 corporation authorized to transact business in the commonwealth
39 under section thirty-eight of chapter one hundred sixty-seven of
40 the General Laws or (B) admitted to do business pursuant to
41 section one hundred fifty of chapter one hundred seventy-five.
42 (5) “Department”, the department of labor and industries.
43 (6) “Employee”, any person employed for hire by an employer
44 in any lawful employment.
45 (7) “Termination of employment”, the involuntary termination
46 of an employee’s employment consistent with the eligibility
47 standards for unemployment benefits under section twenty-five
48 of chapter one hundred fifty-one A.
49 (8) “Transfer of control”, a transaction or series of transactions
50 as a result of .which any “person”, as such term is used in sections
51 13(d) and 14(d) of the Securities Exchange Act of 1934 (the “Act”),
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is or becomes the “beneficial owner”, as defined in Rule 13d-3
under the “act”, directly or indirectly, of securities of a control
transferor representing fifty percent or more of the control
transferor’s then outstanding voting securities; provided,
however, that a change in control will not be deemed to have
occurred solely because of the acquisition of securities of a control
transferor, or any reporting requirement under the “Act” relating
thereto, by an employee benefit plan maintained by the control
transferor for its employees.

52
53
54
55
56
57
58
59
60

(9) “Weekly compensation”, an employee’s base compensation
in effect on the last payroll period ending prior to the transfer
of control for employees eligible pursuant to subsection (b) or the
time of termination of employment for employees eligible
pursuant to subsection (c).

6!
*62

63
64
65

(10) “Year of service”, each full year during which the employee
has been employed by the control transferor as defined in
paragraph (4).

66
67
68

(b) Any employee of a control transferor whose employment
is terminated within twenty-four calendar months after the
transfer of control of his or her employer is entitled to a one-time
lump sum payment from the control transferee equal to the
product of twice his or her weekly compensation multiplied by
each completed year of service. Such severance pay to eligible
employees shall be in addition to any final wage payment to the
employee and shall be made within one regular pay period after
the employee’s last day of work.

69
70
71
77

73

74
75
76
11

(c) Any employee of a control transferor whose employment
is terminated within the shorter of the following periods prior to
a control transfer: (1) twelve calendar months; or (2) the period
of time between which the control transferee obtained a five
percent interest in the voting securities of the control transferor
and consummated a control transfer by obtaining a fifty percent
or greater interest pursuant to clause (8) of subsection (a), is
entitled to a one-time lump sura payment from the control
transferee equal to the product of twice his or her weekly
compensation multiplied by each completed year of service. Such
severance pay to eligible employees shall be in addition to any final
wage payment to the employee and shall be made within four
regular pay periods after the transfer of control.

78
79
80
81
82
83

K4
85

4 86
87

88
89
90
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(d) There shall be no liability for the one-time payment to an
otherwise eligible employee if:

91
92

(1) The employee is covered by an express contract providing
for such payment in the event of termination of employment in
excess of that provided by this section;

93
94
95

(2) The employee has been employed by the control transferor
for less than three years;

96

9

(3) A transfer of control as defined in clause (8) of subsection
(a) is the result of the transfer of securities or the beneficial interest
therein, directly or indirectly, by sale, gift, bequest or
in one transaction or a series of transactions, between:

98
99

100
101

(i) an individual and that individual’s spouse;102
(ii) an individual and that individual’s sibling or the sibling’s

spouse;
103
104

(iii) an individual and that individual’s lineal descendants or
their spouses;

105
106

(iv) an individual or a fiduciary who holds the securities or the
beneficial interest therein for the benefit of any of the foregoing
persons; or

107
108
109

(4) The control transferee obtained control through enforce-
ment of rights under pledge or other security interest created in
good faith and not for the purpose of circumventing the purposes
of this chapter or as a result of an assignment for the benefit of
creditors, receivership, bankruptcy, enforcement by judicial
process or other similar proceeding, including a transferee
obtaining its interest from the person enforcing such rights or in
connection with such proceeding.

110
111
I 12
I 13
I 14
115
1 16
117

(e) Upon assuming control, the control transferee shall be
responsible for providing written notice to each employee of the
control transferor and the collective bargaining representative or
representatives, if any, of the rights of employees under this
section within thirty days of completion of a transfer of control.
The control transferee shall also provide written notice to the
department that a control transfer has occurred. The
shall assess a fine in an amount up to one thousand dollars for*
failure to provide such notification.

I 18
I 19
120
121
122
123
124
125
126

(f) In the event any eligible employee is denied a lump-sum
payment as a result of a violation of this section, said employee
shall have available in addition to private civil and other remedies
available at law or equity, the remedies under the provisions of

127
128
129
130
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I

sections one hundred forty-eight to one hundred fifty, inclusive,
of chapter one hundred forty-nine. The department of labor and
industries may take any and all appropriate actions to enforce the
provisions of this section under the authority provided in said
sections one hundred forty-eight to one hundred fifty, inclusive,
of said chapter.

131
132
133
134
135
136

(g) For the purposes of determining eligibility under subsections
(b) and (c), all determinations shall be as of the date the control
transfer occurs unless specifically stated otherwise.

137
138
139

(h) The commissioner may promulgate such regulations as may
be required for the implementation of this section with the
approval of the secretary of labor.

140
141
142

SECTION 12. Chapter 1568 of the General Laws is hereby
further amended by inserting after section 32 the following
section;

9

3

Section 32A. The terms and conditions of any rights or options
issued by the corporation, including those outstanding on the
effective date of this section, may include, without limitation,
restrictions or conditions that preclude or limit the exercise,
transfer, receipt or holding of such rights or options by any person
or persons owning or offering to acquire a specified number of
percentage of the outstanding stock or other securities of the
corporation, or any transferees of any such persons, or that
preclude or limit such actions based on such other factors,
including the nature or identity of such persons, as the directors
determine to be reasonable and in the best interests of the
corporation. Nothing contained in this section shall affect the
duties or standard of care of a director pursuant to section sixty-
five of this chapter.

4
5
6
7
8
9

10
11
12
13
14
15
16
17

SECTION 13. Said Chapter 1568 is hereby further amended
by striking out section 34 as appearing in the 1986 Official Edition
and inserting in place thereof the following section:

9

3
4 Section 34. (a) Special meetings of the stockholders of a

corporation not described in subsection (b) may be called by the
president or by the directors, and shall be called by the clerk, or
in the case of the death, absence, incapacity or refusal of the clerk,
by another officer, upon written application of one or more

5

6
7

8
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9 stockholders who hold at least ten percent in interest of the capital
10 stock entitled to vote thereat. In case none of the officers is able
1 I and willing to call a special meeting, the supreme judicial or
12 superior court, upon application of one of more stockholders who
13 hold at least ten percent in interest of the capital stock entitled
14 to vote thereat, shall have jurisdiction in equity to authorize one
15 or more of such stockholders to call a meeting by giving such
16 notice as is required by law.
17 (b) Special meetings of the stockholders of a corporation with
18 a class of voting stock registered under the Securities Exchange
19 Act of 1934, as amended, may be called by the president or by
20 the directors and, unless otherwise provided in the articles of
21 organization or by-laws, shall be called by the clerk, or in case
22 of the death, absence, incapacity or refusal of the dene, by any
23 other officer, upon written application of one or more
24 stockholders who hold at least forty percent in interest of the
25 capital stock entitled to vote thereat. In case none of the officers
26 is able and willing to call a special meeting, the supreme judicial
27 or superior court, upon application of one or more stockholders
28 who hold at least forty percent in interest, or such otherpercentage
29 as shall be specified in the corporation’s articles of organization
30 or by-laws, of the capital stock entitled to vote thereat, shall have
31 jurisdiction in equity to authorize one or more of such
32 stockholders to call a meeting by giving such notice as is required
33 by law.

1 SECTION 14. Section 3of this act shall apply to all acts
2 of corporate directors occurring on or after the effective date of
3 this act and shall not affect the interpretation of the duties or the
4 standard of conduct of a director, officer or incorporator occuring
5 prior to such effective date.
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