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HOUSE OF REPRESENTATIVES, July 11, 1989.

The committee on Human Services and Elderly Affairs, to whom
was referred the petition (accompanied by bill, House, No. 3413) of
Joan M. Menard and other members of the General Court relative
to child care in the Commonwealth, reports recommending that the
accompanying bill (House, No. 6153) ought to pass.

For the committee,

HOUSE No. 6153

PAUL KOLLIOS.
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In the Year One Thousand Nine Hundred and Eighty-Nine.

An Act to provide child care in the commonwealth.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The General Court finds and declares that a
2 serious emergency exists with respect to the shortage of quality
3 affordable child care in Massachusetts. Many factors have not
4 encouraged the establishment of child care and have contributed
5 significantly to the shortage. New facilities alone will not be
6 sufficient to address the shortage. Child care professionals must
7 be recruited and trained. Parents must, through dependent care
8 assistance programs and similar plans, have the ability to utilize
9 whichever child care alternative they prefer. Employers, beginning

10 with the Commonwealth itself and its authorities and contractors,
11 must be encouraged to participate in this effort. Appropriate
12 action must be taken to address what has become a growing
13 problem injurious and inimical to the safety, health and welfare
14 of the residents of the Commonwealth. This problem further
15 constitutes an economic and social liability which substantially
16 impairs and arrests the sound growth of cities and towns. It is
17 unlikely that factors inhibiting the supply and availability ofchild
18 care facilities will be mitigated without corrective measures ofthe
19 type hereinafter set forth.

1 SECTION 2. Chapter 29 of the General Laws is hereby
2 amended by inserting after Section 2J, inserted by section 136 of
3 chapter 199 of the acts of 1987, the following section:
4 Section 2K. There shall be established and set up upon the
5 books of the commonwealth a separate fund to be known as the
6 Affordability Scholarship Assistance Fund, that shall consist of
7 revenues received from (1) state appropriations; (2) gifts, grants
8 and donations from public or private sources; (3) interest earned
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9 from Affordability Scholarship Assistance Fund reserves; (4)
10 federal reimbursements, grants-in-aid and other receipts; and (5)
11 any other monies credited or transferred to the Affordability
12 Scholarship Assistance Fund from any other source pursuant to
13 law. The state treasurer shallreceive, deposit and invest all moneys
14 transmitted to him under the provisions of this section in such
15 manner that will insure the highest interest rate available
16 consistent with safety of the fund. Up to eighty percent of the
17 moneys deposited annually in the fund shall be allocated to the
18 office for children in order to provide child care funding to eligible
19 recipients substantially in accordance with the provisions of the
20 affordability scholarship assistance program administered by the
21 task force established pursuant to section seventy-seven of chapter
22 one hundred and ninety-nine of the acts of nineteen hundred and
23 eighty-seven. The remaining monies in the fund shall be used by
24 the state treasurer for investment purposes in accordance with the
25 provisions of this section. The books and records of the fund shall
26 be subject to annual audit by the state auditor.

1 SECTION 3. Section lof chapter 40D of the General Laws
2 is hereby amended by striking out clause (1) and inserting in place
3 thereof the following clause:
4 (1) “Industrial enterprise”, an enterprise engaged in applying
5 skill and labor to the giving of new shapes, new qualities or new
6 combinations to matter as material products or to the assembly,
7 processing, preservation, storage, handling or transportation of
8 manufactured or natural products, or to stationary facilities and
9 equipment necessary or useful in connection with railroad

10 operations, including railroad rights of way and all associated
11 tracks and facilities or to the making of works of art by self-
-12 employed artists or to the construction, renovation and equipment
13 of a medical diagnostic imaging facility which has been granted
14 a certificate of need in accordance with the provisions of section
15 twenty-five C of chapter one hundred and eleven or to the
16 construction and renovation of a nursing or convalescent home
17 licensed under the provisions of section seventy-one of chapter
18 one hundred and eleven, including renovations for energy
19 conservation purposes or to the operating of a continuing care
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20 facility. Industrial enterprise shall also include the operation of
21 a child care facility. Industrial enterprise shall also include an
22 enterprise primarily or incidentally engaged in cogeneration by
23 means of cogeneration facilities or in production of electric energy
24 by means of small power production facilities. In any city or in
25 a town subject to the provisions of clause (k) of subdivision (2)
26 of section twelve, industrial enterprise shall also include
27 commercial enterprise, which shall mean the conduct of a trade
28 or business. Facilities for the use of governmental and nonprofit
29 entities shall be considered facilities to be used in a commercial
30 enterprise, and bonds may be issued under this chapter to fi-
-31 nance costs of such facilities, including such costs paid prior to
32 the authorization of such bonds as the board of directors of the
33 Massachusetts Industrial Finance Agency, referred to in this
34 chapter as the MIFA board, shall approve in connection with the
35 provision of such facilities; and for this purpose the term
36 commercial enterprise shall be read to include the operation of
37 such facilities, but the requirements of clause (e) of subsection (2)
38 of section twelve shall not apply if the MIFA board determines
39 that the issuance of the bonds will result in a public benefit. Rental
40 housing, other than residential housing operated in connection
41 with a continuing care facility and facilities to be rented primarily
42 to transient guests, may not be financed under this chapter.
43 Artists’ studios having incidental living accommodations attached
44 thereto shall not be deemed to be rental housing within the
45 meaning of this chapter.

1 SECTION 4. As used herein, the term “child care facility” shall
2 mean any facility operated on a regular basis which receives one
3 or more children not necessarily of common parentage, for care
4 during part or all of the day, separate from their parents. A child
5 care facility shall include: day care centers and school age child
6 care programs as defined by General Laws, chapter 28A section 9.

1 SECTION 5. Notwithstanding the provisions of section three
2 of chapter forty Aof the General Laws or of any general or special
3 law to the contrary, no zoning ordinance or bylaw in any city or
4 town shall prohibit, or require a special permit for, the
5 use of land or structures, or the expansion of existing structures,
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6 for the primary, accessory or incidental purpose of operating a
7 child care facility provided, however that such land or structures
8 may be subject to reasonable regulations concerning the bulk and
9 height of structures and determining yard sizes, lot area, setbacks,

10 open space, parking and building coverage requirements.

1 SECTION 6. When any such ordinance or bylaw limits the
2 floor area of any structure, such floor area shall be measured
3 exclusive of any portion of such structure in which a child care
4 facility is to be operated as an accessory or incidental use, and
5 the otherwise allowable floor area of such structure shall be
6 increased by an amount equal to the floor area of such child care
7 facility up to a maximum increase of ten percent. In any case where
8 the otherwise allowable floor area of a structure has been increased
9 pursuant to the provisions of this section, the portion of such

10 structure in which a child care facility is to be operated as an
11 accessory or incidental use shall not be used for any other purpose
12 unless, following the completion of such structure, the board
13 authorized to grant variances under such zoning ordinance or
14 bylaw shall have determined, with the written concurrence of the
15 office for children, that the public interest and convenience do not
16 require the operation of such facility. The procedures governing
17 the granting of variances, including all rights ofappeal, shall apply
18 to any such determination.

1 SECTION 7. The owner of a building which has received a
2 zoning waiver in accordance with section 6 of this act shall be
3 allowed to charge the operator of the child care facility for the
4 following: the cost of utilities used by the child care facility, a
5 reasonable building operating fee for the costs of maintenance,
6 cleaning and security, and real estate taxes for the portion of the
7 building which is the child care facility if such facility is operated
8 by a for-profit provider. The owner shall not impose a charge for
9 the cost of alterations necessary to meet the Office for Children

10 requirements regarding the physical facility of a day care center.
11 Any person operating a child care facility in a portion of a
12 structure which is to be used only for such purpose pursuant to
13 the provisions of section 6 shall use best efforts to assure that at
14 least fifty percent of the children utilizing such facility are from
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15 families whose income is not more than one hundred and ten
16 percent of the median family income of the commonwealth.

1 SECTIONS. Child care facilities may be sited on or below the
2 third floor of any structure including any structure owned or
3 leased for use by the commonwealth or any of its political
4 subdivisions. Such facilities, including those created by the
5 expansion or alteration of an existing structure or a change in the
6 use thereof, shall be subject to the requirements of the state
7 building code generally applicable to child care centers.

1 SECTION 9. For the purposes of chapter fifty-nine of the
2 General Laws or any other general or special law classifying real
3 property for the purpose of taxation and in order to assist in the
4 provision of child care, cities and towns shall classify that portion
5 of any such property operated as a child care facility in the same
6 category as property used or held for human habitation.

1 SECTION 10. On or before July first, nineteen hundred and
2 ninety and annually thereafter the division of capital planning and
3 operations shall compile an inventory of sites and structures
4 suitable for the operation of a child care facility and presently
5 owned or leased by the commonwealth or a political subdivision
6 thereof or any agency, department, board, commission or
7 authority of the commonwealth or any such political subdivision.
8 Said last shall be filed with the clerk of the house of
9 representatives.

1 SECTION 11. A qualified employer, as used in this section,
2 shall mean an employer who has established, in accordance with
3 the applicable requirements of the Federal Internal Revenue
4 Code, as amended and in effect for the taxable year, either a
5 dependent care assistance program or a cafeteria plan whose
6 benefits include a dependent care assistance program. On or
7 before July first, nineteen hundred and ninety the commonwealth
8 and every authority established as a body politic and corporate
9 and constituted as a public instrumentality of the commonwealth.

1 SECTION 12. Notwithstanding any general or special law to
2 the contrary, the owner of any property containing premises
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3 operated by a person other than such owner as a child care facility
4 shall not be subject to any claim, liability or penalty arising from
5 or based upon any injury to person or loss or damage to property
6 sustained or occurring on or about such premises unless such
7 injury, loss or damage is proximately caused by the negligence
8 or misconduct of such owner or its agents, contractors or
9 employees. Nothing herein contained shall be deemed to limit or

10 otherwise modify the provisions of any lease or other contract
11 between such owner and the operator of such facility.

1 SECTION 13. The provisions of sections five to nine inclusive
2 of this act shall apply only to child care facilities for which zoning
3 approval is sought, or which are located in buildings for which
4 zoning variances are sought, or which are established as new
5 enterprises on or after the effective date of this act.




