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October 30, 1989

Robert E. MacQueen, Clerk
House of Representatives
State House - Room 145
Boston, Massachusetts 02133
Dear Mr. MacQueen:

Enclosed for filing is the Division of Banks' ("Division") proposed
amendments to 209 CMR 33.00 et seq., the Conversion by Co-operative Banks and
Savings Banks from Mutual to~?tock Form Regulations ("Conversion Regulations").

These amendments are being submitted to the General Court for approval by
joint resolution in accordance with the provisions of General Laws chapter 158,
section 34C and General Laws chapter 170, section 26C. Copies of a
certification from the Division's General Counsel, Joseph A. Leonard, Jr.,
stating that the requirements of General Laws chapter 30A have been met and a
Summary of the Regulations are also enclosed for filing.

Your assistance in this matter is greatly appreciated.

Verv/lru/y yours.

rarew J. Calamare
BanksI

Commontoealtt) of fHaasadjuaettg

Executive Office of Consumer Affairs and Business Regulation
Office of the Commissioner of Banks
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Pursuant to the provisions of General Laws chapter 168,
section 34C and General Laws chapter 170, section 26C and in
accordance with Massachusetts General Laws chapter 30A, section 2,
a public hearing will be held on Wednesday, June 28, 1989 at 10:00
A.M. in Room 2203, Leverett Saltonstall Building, 100 Cambridge
Street, Boston, Massachusetts at which oral comments will be received
relative to the adoption of proposed amendments to existing
provisions of 209 CMR 33.00 et seq., the Conversion by Co-operative
Banks and Savings Banks from Mutual to Stock Form regulations.

Among other things, the proposed regulations clarify the scope of
the three-year anti-takeover provisions of 209 CMR 33.08(6)(c) as it
relates to unsolicited acquisition offers; proxy contests for the election
of directors; and, the Division’s criteria for approving the acquisition
of more than ten percent (10%) of a converted institution’s stock.
These amendments are modeled after 12CFR Part 563. b, the cognate
federal thrift conversion regulations. A copy of the proposed
regulations is available for inspection and copies of the full text may
be obtained from the Division of Banks, Room 2004, Leverett
Saltonstall Building, 100 Cambridge Street, Boston, Massachusetts
02202. Written comments may be submitted to the Division at the
above address until 5:00 P.M. on the hearing date.

THE COMMONWEALTH OF MASSACHUSETTS
DIVISION OF BANKS

NOTICE OF PUBLIC HEARING
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MICHAEL S DUKAKIS
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CALAMARE

COMMISSIONER

October 30, 1989

This is to certify that the Division of Banks has complied with all

pertinent provisions of General Laws chapter 30A regarding publication and

notice of its June 28, 1989 public hearing on its proposal to amend 209 CMR

33.00 et seq., the Conversion by Co-operative Banks and Savings Banks from

Mutual to Stock Form Regulations, pursuant to General Laws chapter 168,

section 34C and General Laws chapter 170, section 26C.
-o
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"Joseph A. Leonard, Jr.
Deputy Commissioner of Banks
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Office of the Commissioner of Banks
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Summary of Proposed 1989 Amendments
to 209 CMR 33.00 Et Seq.

The Division of Banks (“Division”) is proposing certain
amendments to 209 CMR 33.00 et seq., he Conversion by
Banks and Savings Banks from Mutual to Stock Form Regulations
(“Conversion Regulations”). The text of the proposed amendments
are found in Appendix A to this summary. These amendments are
summarized below in accordance with General Laws chapter 168,
section 34C and General Laws chapter 170, section 26C, the
Conversion Regulations’enabling statutes.

In accordance with the provisions of General Laws chapter 30A,
notice was published and a public hearing was held on June 28, 1989
in Boston, Massachusetts to give all interested parties an opportunity
to be heard on the Division’s proposal. Copies of all necessary
regulatory filings and notices relative to the promulgation of these
regulations are found in Appendix B. Two banking industry trade
groups and a representative of a Boston law firm commented on the
Division’s proposal. Their written comments are attached as
Appendix C. All oral and written comments were duly considered by
the Division prior to the submission of its final proposal.

The Conversion Regulations amendments basically revise the scope
of the existing three year anti-takeover provisions of 209 CMR
33.08(6)(c) as it relates to unsolicited acquisition offers; proxy contests
for the election of directors; and the Division’s criteria for approving
the acquisition of more than ten percent (10%) of a converted insti-
tution’s stock. These amendments are directly patterned after 1986
and earlier amendments to the current version of 12 CFR Part 563b,
the cognate federal thrift conversion regulations promulgated by
Federal Home Loan Bank Board pursuant to 12 USC 1464 and
12 USC 1725.

The overriding purpose of the proposed amendments is to
strengthen the Conversion Regulations’existing “anti-takeover” rule
found in 209 CMR 33.08(6)(c). This provision prohibits, for a period

)t Commontocalti) of flta£*acf)us(ett*

MASSACHUSETTS DIVISION OF BANKS
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of three years following the completion of a bank’s conversion, any
person, from directly or indirectly, offering to acquire or acquiring
the beneficial ownership of more than 10 percent of any class of any
equity security of a converted bank without prior written notice to
the bank and the prior written approval of the Commissioner of
Banks. This provision was expressly designed to protect a converted
bank from potentially disruptive outside acquisition attempts during
its first three years as a stock form institution. It is intended to provide
a period in time in which a bank’s management can adjust to their

corporate form and to prudently deploy conversion proceeds
"without having management devote a substantial amount of time and

resources towards mounting takeover defenses. Each of the Division’s
amendments, which are individually discussed below, are consistent
with these goals.

A. Revision of the Term “Bank ”

This amendment expands the definition of “Bank” found in 209
CMR 33.02 to include holding companies simultaneously formed
under the Conversion Regulations and holding companies formed by
banks after they converted to stock form. This change would extend
the anti-takeover provisions of 209 CMR 33.08(6)(c) to the stock of
the holding company parent of a wholly owned converted bank
subsidiary. None of the commentators objected to this change.

B. Revision of the term “Offer”
This amendment adds a sentence further defining the term “offer”

as it is used in 209 CMR 33.08(6)(c), the Conversion Regulations’anti-
takeover provision. This new sentence makes the Conversion
Regulation’s definition consistent with the Federal Home Loan Bank
Board’s Regulations definition of “offer” found at 12 CFR
section 563b.3(i)(8)(ii).

This proposal clarifies what types of communications from outside
investors or potential acquirors fall within the scope of the anti-
takeover protections of 209 CMR 33.08(6)(c). The two trade groups
sought to further narrow the instances in which communications from
a potential acquiror could be made to a converted bank without

an offer. One trade group suggested imposing a
requirement that a bank’s consent be obtained prior to any
communication by a potential acquiror. The Division, however,
believes that such a requirement would be overly restrictive. The types
of communications that would be excluded from the Division’s
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proposed definition would not constitute legally enforceable or bona
fide offers under existing law. The trade groups’ suggested changes,
therefore, were rejected.

C. Adding a Definition of “Proxy"
This definition is modelled after 12 CFR section 563b.2(26). It was

added to clarify the meaning of the term “proxy” as it is used in the
proposed amendment of 209 CMR 33.08(6)(c). No comments were
received on this amendment.

D. Amendment of Anti-Takeover Provision
This amendment revises the three-year anti-takeover provision

found in 209 CMR 33.08(6)(c) to expressly encompass certain
situations involving revocable and/or irrevocable proxies. The
Division believes that the holding of revocable and/or irrevocable
proxies under the limited circumstances specified in its amendment
can give the proxy holder effective control and undue influence over
the management and affairs of a converted bank. The Division has
identified three instances in which this type of impermissible control
or beneficial ownership occurs in its proposed amendment to 209
CMR 33.08(6)(c). These instances include, but are not limited to,
proxy solicitations seeking the election of one-third or more of a
bank’s directors, and proposals seeking the approval of a bank’s
acquisition or its corporate reorganization.

Comments on this amendment were generally favorable. Some
changes, however, were suggested. The Division adopted two
proposals from commentators. A new sentence was added to clarify
the term “person” as used in 209 CMR 33.08(6)(c) by excluding bank
management from its definition. Another sentence was also added to
explicitly state that the anti-takeover provision also applies to all
previously converted banks during the initial three year period from
the date of their conversion.

Several other comments, however, were rejected. A suggestion to
expressly modify the definition of “beneficial ownership” as found in
209 CMR 33.02, as it applies to the conversion regulation’s anti-
takeover provision was rejected as being unnecessary due to the
introductory clause already contained in the Division’s proposed
amendment to 209 CMR 33.08(6)(c). A trade group’s comment on
including proxy solicitations for the election of one class of directors,
regardless of whether the class constitutes one-third of the Board of
Directors, within the anti-takeover provision was also rejected. The
Division believes the amended regulation’s provisions governing
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proxy solicitations seeking the election of directors provide sufficient
protection to a converted bank. A bank can easily create three equal
classes of directors during the conversion process or through a
subsequent by-law amendment under General Laws chapter 172,
section 11, if it wishes to avail itself of the protections afforded by
209 CMR 33.08(6)(c).

E. Acquisition Approval Criteria
A new section 209 CM R 33.08( 10) was proposed in order to provide

specific criteria for the Commissioner to review when considering an
for approval under 209 CMR 33.08(6)(c). The Division

has essentially adopted the same criteria considered by federal
regulators under 12 CFR section 563b.3(i)(6). In response to one
commentator’s observation, the Division has added a federal
regulatory criterion it inadvertently omitted from its proposed
Conversion Regulations which concerns economical home financing
and local community credit needs. This criterion has been restored
to the final proposed amendments.

I
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T/

1989 AMENDMENTS TO
209 CMR 33.00

Section 33.02 is amended by revising the following definitions:
Bank. The term “bank” has the same meaning as in M.G.L. c. 167,

s. I. Provided, that for the purpose of 209 CMR 33.08(6)(c) the term
“bank” shall include a holding company formed by a bank converting
under 209 CMR 33.09(1) or a holding company formed by a
previously converted bank pursuant to M.G.L. c. 167A, s. 4A.

Offer. The term “offer” or “offer to buy” includes every offer to
buy or acquire, solicitation of an offer to dispose of or sell, tender
offer for, or request or invitation for tender of, a security or interest
in a security for value. The term “offer to sell” or “offer of sale” shall
include every attempt or offer to dispose of, or solicitation of an offer
to buy, a security or interest in a security, for value. These terms shall
not include preliminary negotiations or agreements between an appli-
cant and any underwriter or among underwriters who are or are to
be in privity of contract with an applicant. Provided that for the
purpose of 209 CMR 33.08(6)(c) the term “offer” shall not include
(i) inquiries directed solely to the management of a converted bank
and not intended to be communicated to stockholders, designed to
elicit an indication of management’s receptivity to the basic structure
of a potential acquisition with respect to the amount of securities,
manner of acquisition and formula for determining price, or (ii) non-
binding expressions of understanding or letters of intent with the
management of a converted bank regarding the basic structure of a
potential acquisition with respect to the amount of securities, manner
of acquisition, and formula for determining price.

Proxy. The term “proxy” includes every form of authorization by
which a person is, or may deemed to be, designated to act for a
shareholder in the exercise of his voting rights in the affairs of a
converted bank. Such an authorization may take the form of failure
to dissent or object.

Section 33.08(6)(c) is amended by adding the following new
sentences:

For the purposes of this section, a person shall be deemed to have
acquired beneficial ownership of more than ten percent (10%) of a
class of equity security of a converted bank where the person holds
any combination of stock or revocable or irrevocable proxies of the
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bank representing more than twenty-five percent (25%) of any class
of voting stock of a bank, excluding proxies held in connection with
a solicitation by, or in opposition to, a solicitation on behalf of a
bank’s management, but including a solicitation in connection with
an election of directors, if such proxies would enable the person to:
(i) elect one-third (1/3) or more of the bank’s board of directors,
including nominees or representatives of the person currently serving
on the board; (ii) cause the bank’s stockholders to approve an
acquisition or corporate reorganization of the institution; or (iii) exert
a continuing influence on a material aspect of the business operations
of the bank. For the purposes of the preceding sentence, the term
“person”shall not include the converted bank or its management. This
section shall apply to all banks that have converted under 209 CMR
33.00 et seq., regardless of the date of conversion.

209 CMR 33.08 is amended by inserting the following new
section 33.08( 10):

(10) The commissioner may deny an application involving an offer
or acquisition of any security or proxies to vote securities of a
converted bank submitted under 209 CMR 33.08(6)(c) if he or she
finds that (a) the proposed acquisition would frustrate the purposes
of these regulations; (b) would be manipulative or deceptive; (c) would
subvert the fairness of the conversion; (d) would be likely to result
in injury to the converting bank; (e) would not be consistent with local
community credit needs; (0 would otherwise be violative of law or
regulation; or (g) would not contribute to the prudent deployment
of the institution’s conversion proceeds.
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