
SENATE No. 36
By Mr. Chase, petition (accompanied by bill. Senate, No. 36) of

Arthur E. Chase for legislation to create a patient compensation
system, and to provide benefits on account of injuries arising during
medical treatment. Commerce and Labor.

In the Year One Thousand Nine Hundred and Ninety-One

An Act to create a patient compensation system, and to provide

BENEFITS ON ACCOUNTOF INJURIES ARISING DURING THE COURSE OF
MEDICAL TREATMENT.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 231 of the General Laws is hereby amended by inserting
2 after section 59F, inserted by Chapter 61 of the Acts of 1976, the
3 following section:
4 Section 60. Participants to the uncompensated care pool
5 pursuant to section fifteen of chapter one hundred and eighteen
6 F which are liable for the total private sector share of patient care
7 costs to said pool, shall cooperate in the preparation and
8 submission of a plan which shall provide medical injury
9 compensation to applicants who seek compensation benefits for

10 compensable medical injuries.
11 Such a plan shall provide for the fair and equitable
12 apportionment among such participants to the uncompensated
13 care pool pursuant to section fifteen of chapter one hundred and
14 eighteen F, which are liable for the total private sector share of
15 patient care costs to said pool of compensation payments, losses
16 or expenses, or any combination thereof. If said uncompensated
17 care pool shall be restructured or replaced, such apportionment
18 shall be made among those participants to the restructured or
19 replacement entity or entities which have the same or similar
20 payment obligations with respect to such entity or entities as said
21 participants to said uncompensated care pool have with respect
22 to said pool.
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23 Such a plan shall provide at least the following benefits to anyzt applicant who has incurred a compensable medical injury as25 determined by the governing committee:26 (1) reasonable expenses for necessary medical care and27 appropriate physical or vocational rehabilitation.
(2) one hundred percent of lost income from work not to exceed29 $100,000.00 per year.

30 (3) reasonable expenses in obtaining necessary services in lieu
31 of those that would have been performed by the medically injured
32 person.
33 (4) reasonable expenses incurred by the claimant in collecting
34 compensation benefits, including a reasonable attorney’s fee.
35 Provided, however, that in no event shall compensation benefits
36 include payments with respect to paid and suffering, mental
37 anguish, and other so-called general damages or punitive
38 damages. For purposes of this section, the term, “compensable
39 medical injury,” shall, with the exception of the medical injuries
40 excluded in the following sentence, mean any illness, injury,
41 impairment or death which is the result of an act or omission by
42 a health care provider during the course of medical examination
43 or intervention, provided that the same is not within the
44 reasonable range of medical outcomes which may have occurred
45 as a result of a condition which was, or, according to accepted
46 medical practice, reasonably should have been discovered in the
47 course of a medical examination, or which was the subject of
48 medical intervention. For purposes of this section, the following
49 medical injuries shall be excluded from the term, “compensable
50 medical injury”; (a) a medical injury caused primarily by a
51 defective drug or device used in medical examination or
52 intervention; (b) a mental disorder, such as post-traumatic
53 neurosis, which is not caused by physical injury or damage to the
54 brain; and (c) an intentionally inflicted medical injury.
55 Such a plan shall establish a process by which compensation
56 benefits may be obtained under the plan by a person, or family
57 representative, for a compensable medical injury. A person
58 commencing a tort action for damages shall be deemed to have
59 waived any remedy under this section. Every attorney filing a tort
60 action for damages against a health care provider shall certify on
61 the complaint in such civil action that the plaintiff(s) have been
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62 informed of the remedy provided by this section and have
63 knowingly chosen to waive the same. A person filing an
64 application, or on whose behalf an application is filed, for
65 compensation benefits under this section shall be deemed to have
66 waived any remedy in tort for damages resulting from the medical
67 injury to which the application relates.
68 Such a plan shall be prepared and administered by a governing
69 committee appointed by the governor for terms of six years,
70 consisting of seven health insurers licensed to do business in the
71 Commonwealth and six physicians licensed in the Common-
-72 wealth. Such a plan shall further establish standards and
73 procedures deemed necessary by the governing committee to
74 implement this section, including but not limited to the
75 identification and reporting of patterns of substandard care to
76 appropriate regulatory bodies. The governing committee shall be
77 responsible for the hiring of the employees of the plan including
78 an executive director responsible for implementing the rules as
79 established by the governing committee.
80 Meetings of the governing committee of the plan shall be
81 conducted in accordance with the provisions of section eleven A'/$
82 of chapter thirty A.
83 The rules and amendments to such plan shall be determined
84 by majority vote of the governing committee. Such rules and
85 amendments to such plan unless sooner approved or disapproved
86 in writing by the governor, shall be deemed to meet the
87 requirements of this section in thirty days from the date of the
88 vote of the governing committee.
89 Upon the effective date of this act the insurance commissioner
90 is hereby authorized to make an assessment not to exceed 70
91 million dollars against the medical malpractice joint underwriting
92 association as established by section six of chapter 362 of the Acts
93 of 1975.




