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By Mr. Harold, a petition (accompanied by bill, Senate, No. 1480)

of Paul D. Harold, Mary Jeanette Murray and Linda J. Melconian
for legislation to authorize third party administrators. Insurance.

Commontoealtf) of

In the Year One Thousand Nine Hundred and Ninety-One

An Act to authorize third party administrators.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 The General Laws are hereby amended by inserting after
2 chapter one hundred and seventy-six I the following new chapter:

3

4 Section 1. This act shall be known and may be cited as the
5 “third party administrator act.”
6 Section 2. The following words as used in this chapter shall
7 have the meanings given to them in this section unless the context
8 clearly requires otherwise.
9 (a) “Administrative service manager” or “manager,” an

10 individual responsible for conducting daily operations or a third
11 party administrator.
12 (b) “Benefit plan” or “plan,” a medical, surgical, dental, vision,
13 or health care benefit plan and may include coverage under a
14 policy or certificate issued by a carrier.
15 (c) “Carrier,” any of the following;
16 (i) An insurer as defined by Section I of chapter one hundred
17 and seventy-five.

18 (ii) A medical service corporation regulated pursuant to
19 chapter one hundred and seventy-six B.

20 (iii) A non-profit hospital service corporation regulated
21 pursuant to chapter one hundred and seventy-six A.

(iv) A non-profit medical corporation regulated pursuant to
23 chapter one hundred and seventy-six A.
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24 (v) A health maintenance organization regulated pursuant to
25 chapter one hundred and seventy-six G.
26 (vi) A dental service corporation regulated pursuant to
27 chapter one hundred and seventy-six E.
28 (vii) An optometric service corporation regulated pursuant
29 to chapter one hundred and seventy-six F.
30 (d) “Commissioner,” the commissioner of insurance.
31 (e) “ERISA,” the employee retirement income security act
32 of 1974, as amended, Public Law 93-406, 88 Stat. 829.
33 (f) “Person,” an individual, sole proprietorship, partnership,
34 corporation, association, or any other legal entity.
35 (g) “Personal data,” any record or information pertaining to
36 the diagnosis, treatment, or health of an individual covered by
37 a plan.
38 (h) “Process claims,” the administrative services performed in
39 connection with a claim for benefits under a plan.
40 (i) “Service contract,” the written agreement for the provision
41 of administrative services between the TPA and a plan, a sponsor
42 of a plan, or a carrier.
43 (j) “Third party administrator” or “TPA,” a person who
44 collects fees, charges or premiums pursuant to a service contract
45 or who processes claims pursuant to a service contract and who
46 may also provide one or more other administrative services
47 pursuant to a service contract, other than under worker’s
48 compensation self-insurance program. Third party administrator
49 does not include a carrier or employer sponsoring a plan.
50 Section 3. (1) A person shall not operate as a third party
51 administrator without obtaining and maintaining a certificate of
52 authority pursuant to this act.
53 (2) A third party administrator shall continue to meet the
54 requirements of this act at all times.
55 (3) A third party administrator is subject to this act in the
56 following instances:
57 (a) The TPA is domiciled in this commonwealth.
58 (b) The TPA has its principal administrative office or prin-
-59 cipal headquarters in the commonwealth.
60 (c) The TPA solicits a plan or sponsor of a plan or provides
61 administrative services to a plan or sponsor of a plan; which plan
62 or sponsor is either domiciled in this commonwealth or has its
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63 principal headquarters or principal administrative offices in this
64 commonwealth. This subdivision shall not apply to a TPA who
65 has been licensed or certified as a TPA in that TPA's state of
66 domicile pursuant to a statute or regulation similar to this act.
67 (d) The TPA provides substantial administrative services to
68 a carrier for the carrier’s business in this commonwealth.
69 (4) Each TPA shall transact its business under its own name.
70 A TPA shall not be permitted to do business in this common-
-71 wealth under a name which is the same or closely resembles the
72 name of a TPA which is authorized to do business under the laws
73 of this commonwealth.
74 Section 4. Application for certificate of authority, form,
75 contents, modification.
76 (1) An application for a certificate of authority to operate as
77 a TPA shall be in a form prescribed by the commissioner, shall
78 be verified by an officer or authorized representative of the TPA,
79 and shall include all of the following:
80 (a) All basic organizational documents of the TPA, such as
81 the articles of incorporation, bylaws, articles of association, trade
82 name certificate, and other similar documentsand all amendments
83 to those documents.
84 (b) The names, addresses, official positions, and professional
85 qualifications of the individuals who are responsible for the
86 conduct of the affairs of the TPA, including all administrative
87 services managers, members of the board of directors, board of
88 trustees, executive committee, or other governing board or
89 committee; the officer and shareholders owning stock represent-
-90 ing 10% or more of the voting shares of the TPA in the case of
91 a corporation; and the partners or members in the case of a
92 partnership or association.
93 (c) A description of the TPA, its services, facilities, and
94 personnel.
95 (d) A power of attorney duly executed by the TPA if not
96 domiciled in this state, appointing the commissioner, the commis-
-97 sioner’s successors in office, and the commissioner’s duly
98 authorized deputies as the attorney of the TPA in and for this
99 state, upon whom process in any legal action or proceeding against

100 the TPA on a cause of action arising in this state may be served.
101 The fee for such service shall be $25.00, payable at the time of
102 service.
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(e) Recent financial statements showing the third party
administrator’s assets, liabilities, and sources of financial support
sufficient in the opinion of the commissioner, upon the advice of
the board, to show financial viability of the third party admin-
istrator. If the third party administrator’s financial affairs are
prepared by independent public accountants, a copy of the most
regular financial statement shall satisfy this requirement unless the
commissioner determines that additional or more recent financial
information is required for the proper administration of this act.

103
104
105
106
107
108
109
110
11l

(f) Such other information as the commissioner may
reasonably require.

112
113

(2) Within thirty days following any significant modification
of information submitted with the application for a certificate of
authority, a third party administrator shall file a notice of the
modification with the commissioner.

114
115
116
117

Section 5. Certificate of authority, issuance, disapproval of
application, compliance with conditions.

118
119

(1) The commissioner shall issue a certificate of authority to
operate as a TPA if the commissioner is satisfied that all of the
following conditions are met:

120
121
122

(a) The TPA has applied for a certificate of authority to
operate as a TPA pursuant to Section 4.

123
124

(b) The TPA has in its employ at least one administrative
services manager who is licensed under section 6 and who is
responsible for daily operation of the TPA.

125
126
127

(c) The TPA has adequate facilities, personnel, and
managers to act as a third party administrator.

128
129

(2) If the commissioner disapproves an application for a certif-
icate of authority, he or she shall notify the applicant in writing
of the reasons for the disapproval.

130
131
132

(3) A TPA shall continue to meet the conditions required under
subsection (1) after the certificate of authority is issued. However,
if a TPA fails to meet the requirements of subsection (1) because
of a manager’s death, incapacity, resignation, or dismissal, the
TPA shall have thirty days to comply with subsection (I). Upon
request and for good cause shown, the commissioner may grant
to a TPA a reasonable extension beyond the 30-day time limit
within which the TPA shall comply with subsection (1).

133
134
135
136
137
138
139
140
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141 Section 6. Administrative services managers, licensure, neces-
-142 sity application, qualifications; compliance with act.
143 (1) An individual shall not act as an administrative services
144 manager unless the individual obtains and maintains a license
145 pursuant to this act.
146 (2) An application for a license to act as an administrative
147 services manager shall be made to the commissioner on forms
148 prescribed by the commissioner. The application shall include
149 written authority from an authorized TPA to act on behalf of the
150 TPA. As used in this subsection, “authorized TPA” includes a
151 TPA which has applied for a certificate of authority, the granting
152 of which is contingent upon the applicant obtaining an admin-
153 istrative services manager’s license.
154 (3) Within a reasonable time after receipt of a properly corn-
155 pleted application form, the commissioner shall subject the appli-
156 cant to a written examination to determine if the applicant is
157 professionally capable of providing, arranging for, or administer-
158 ing the services offered by a TPA, and has a reasonable
159 understanding of the laws governing health care benefits. The
160 commissioner may conduct investigations and propound
161 interrogatories concerning the applicant’s qualification, residence,
162 and any other matter which the commissioner considers necessary
163 or advisable to determine compliance with this act, or for
164 protection of the public. The commissioner shall make a decision
165 on an application within 60 days after receipt of a properly
166 completed application form.
167 (4) After successful completion of the examination, investi-
168 gation, and interrogatories, the commissioner shall license an
169 applicant if the applicant has passed the examination and the
170 commissioner determines that the applicant is trustworthy, and
171 of good moral character.
172 (5) If the commissioner disapproves an application for a
173 license, he or she shall notify the applicant in writing of the reasons
174 for the disapproval.
175 (6) A manager shall continue to meet the requirements of this
176 act at all times.
177 (7) The commissioner may reexamine, not more than annually,
178 a licensed manager upon reasonable notice in writing with the
179 reasons stated for the reexamination.
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180 Section 7. Fees.
181 (1) The commissioner shall collect, and the persons affected
182 shall pay to the commissioner, the following fees:
183 (a) Filing fee to accompany application for a third party
184 administrator’s certificate of authority $500.00
185 (b) Certificate of authority for a third party adminis-
186 trator $250.00
187 (c) Filing fee for annual statement of a third-party admin-
188 istrator, each year $250.00
189 (d) Fee for administrative services manager examina-
190 tion $lOO.OO
191 (e) Filing fee to accompany application for administrative
192 services manager’s license $lOO.OO
193 (2) Fees imposed by this section shall be collected and

administered by the commissioner.194
Section 8. Commissioner of Insurance, authority as to third195

party administrators and administrative services managers.196
(1) The commissioner shall have the same authority with197

respect to TPA or manager as he or she does with respect to an198
insurance agency or agent under chapter one hundred and199
seventy-five of the General Laws, including but not limited to the200
rights of examination, suspension, revocation, and limitation of201
authority, and the liquidation and receiverships.202

203
204 The commissioner may designate one or more persons to
205 conduct hearings provided for under this act, hearings required

by the administrative procedures act of chapter thirty A of the206
General Laws, and hearings which the commissioner considers207
necessary and appropriate for fact-finding or information208
gathering before making decisions, policies, and determinations209
allowable or required by law in the course of carrying out the210
duties of the commissioner. Hearings under this act shall be211
conducted in the same manner as hearings conducted under212
chapter one hundred and seventy-five of the General Laws.213

Section 10. Disposal of records and other data on file with the214
215 department.

The commissioner is authorized to destroy or otherwise dispose216
of all records, books, papers, and other data on file with the217
department which in his or her opinion and on the advice of the218

Section 9. Hearings.
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219 attorney general, are of no further material value to the Common-
-220 wealth of Massachusetts; but the destruction or other disposal
221 thereof shall not be ordered or madeby him or her of any records,
222 books, papers, or other data required by law to be filed or kept
223 on file with the division of insurance until the expiration of a
224 period of 10years, nor of any suchrecords, books, papers, or other
225 data filed during his or her administration or administrations.
226 Such authorization shall be effected through official rules of the
227 commissioner. However, this authorization shall not extend to
228 articles of incorporation, and amendments thereto, copies of
229 bylaws and amendments thereto, copies of certificates or other
230 written evidence of authorization to transact business or of
231 approval of articles of incorporation and bylaws
232 Section 11. Written service contract of third party adminis-
233 tration; fiduciary relationships.
234 (1) ATPA may only provide administrative services pursuant
235 to a written service contract. For the duration of the service
236 contract, a TPA shall maintain at its principal administrative
237 office the TPA’s books and records of all transactions under the
238 service contract in accordance with generally accepted accounting
239 principles or as required by ERISA.
240 (2) A TPA and a manager are a fiduciary when collecting,
241 expending, and maintaining money for the payment of claims
242 pursuant to the service contract.
243 Section 12. Benefit plans, notice to individuals covered by
244 plan; excess loss insurance; employee welfare benefit plans.
245 (I) A TPA, in connection with a benefit plan, shall provide in
246 its service contract a provision that the person contracting for the
247 service shall provide written notice to each individual covered by
248 the plan, which written notice shall contain the following infor-
249 mation:
250 (a) What benefits are being provided
251 (b) Of change in benefits.
252 (c) The fact that individuals covered by the plan are not
253 insured or are only partially insured, as the case may be.
254 (d) If the plan is not insured, the fact that in the event the
255 plan or the plan sponsor does not ultimately pay medical expenses
256 that are eligible for payment under the plan for any reason, the
257 individuals covered by the plan may be liable for those expenses.
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258 (e) The fact that the TPA merely processes claims and does
not insure that any medical expenses of individuals covered by
the plan will be paid.

259
260

(f) The fact that complete and proper claims for benefits
made by individuals covered by the plan will be promptly
processed but that in the event there are delays in processing
claims, the individuals covered by the plan shall have no greater
rights to interest or other remedies against the TPA than as
otherwise afforded them by law.

261
262
263
264
265
266

(2) The written notice required by subsection (1) shall be
prominently displayed in the summary plan description. The
notice shall be communicated to the individuals covered by the
plan within 60 days after becoming covered, upon each replication
of the summary plan description, and in any case not less than
every 5 years in a manner calculated to be received and understood
by the average individual covered by the plan. As used in subsec-
tions (1) and (2), “individual covered by a plan” includes only one
individual per family covered by the plan.

267
268
269
270
271
272
273
274
275

(3) Except as provided in subsection (4), a TPA shall not enter
into a service contract for a plan covering less than500 individuals.

276
11l

(4) A TPA may enter into a service contract for a plan covering
less than 500 individuals, if either the TPA makes arrangements
for excess loss insurance or the sponsor of the plan is liable for
the plan’s liabilities and is a sponsor of one or more plans cover-
ing 500 or more individuals in the aggregate. The commissioner
shall establish the standards for the manner and amount of the
excess loss insurance required by this subsection. A TPA may
continue to provide administrative services under a service
contract for a plan covering less than 500 individuals if the service
contract was in existence on the effective date of this act, including
the renewal of that service contract.

278
279
280
281
282
283
284
285
286
287
288

(5) Nothing in this act shall be construed to regulate or
authorize an employee welfare benefit plan which is a multiple
employer welfare arrangement. Nothing in this act shall be
construed to permit an actionable interference by a TPA with the
rights and obligations of the parties under a collective bargaining
agreement.

289
290
291
292
293
294
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Section 13. Confidentiality of personal data.295
(1) ATP A shall provide for the confidentiality of personal data

identifying an individual covered by a plan. A TPA shall not
disclose records containing personal information that may be
associated with an identifiable individual covered by a plan to a
person other than the individual to whom the information
pertains. Except as is necessary to comply with a court order, an
administrator shall not disclose personal data concerning a
covered individual without the prior consent of the covered
individual. If the individual covered by a plan has authorized the
release of information to a third person, the third person shall
not release that information unless the individual executes in
writing another consent authorizing the additional release.

296
297
298
299
300
301
302
303
304
305
306
307

(2) Subsection (1) shall not be construed to apply to infor-
mation disclosed for any of the following reasons:

308
309

(a) For claims adjudication310
(b) For claims verification.311
(c) For other proper plan administration.312
(d) For an audit conducted pursuant to ERISA.313
(e) To an insurer for the purpose of excess loss insurance and

for claims under the excess loss insurance. However an insurer
obtaining information under this subdivision shall be subject to
the requirements of subsection (I).

314
315
316
317
318 (f) To the plan or a fiduciary of the plan.
319 (g) To the commissioner. However, information obtained by

the commissioner under this subdivision shall be exempt from
disclosure as a public record defined in clause twenty-six of Sec-
tion 7(c) of chapter 4.

320
321
322
323 (h) As required by law.
324 Section 14. Statement concerning affairs of third party admin-

istrator.325
326 (1) Each TPA acting within this state shall annually, on or

before March I, prepare under oath and deposit with the commis-
sioner a statement concerning its affairs upon a form provided
by the commissioner. The annual statement shall be filed on or
before March 1 of the year following that covered by the
statement. Upon request and for good cause shown, the commis-
sioner may grant to any TPA a reasonable extension of time not

327
328
329
330
331
332
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333 to exceed 30 days within which the statement shall be filed. The
TPA shall pay the filing fee prescribed in section 7.334

335 Section 15. Processing claims, prohibitions
336 (1) A TPA or manager, in processing claims, shall not do any

of the following:337
338 (a) Misrepresent pertinent facts relating to coverage.
339 (b) Fail to make a good faith effort to acknowledge promptly

or to act reasonably and promptly upon communications with
respect to a claim for benefits.

340
341
342 (c) Fail to adopt and implement reasonable standards for the

prompt investigation of a claim for benefits.343
(d) Refuse to process claims without conducting a

reasonable investigation based upon the available information.
344
345

(e) Fail to communicate affirmation or denial of coverage
of a claim for benefits within a reasonable time after a claim has
been received.

346
347
348

(f) Fail to make a good faith effort to promptly, fairly, and
equitably process a claim for benefits.

349
350

(g) Fail to promptly provide a reasonable explanation of the
basis for denial or partial denial of a claim for benefits.

35!
352

(h) Refuse to process claims because of race, color, creed,
marital status, sex, national origin, residence, age, handicap, or
lawful occupation.

353
354
355

(i) Knowingly compel individuals covered by the plan to
institute litigation to recover amounts due under a benefit plan
by offering substantially less than the amounts due unless the
amounts due are reasonably in dispute.

356
357
358
359

(j) For the purpose of coercing an individual covered by the
plan to accept a settlement or compromise of a claim, inform the
individual ofa policy of the TPA ofappealing judicial, arbitration,
or administrative hearing decisions which are in favor of
individuals covered by the plan.

360
361
362
363
364

(k) Delay the investigation or processing of a claim by
requiring an individual covered by the plan, or the provider of
services to the individual covered by the plan, to submit a
preliminary claim and then requiring subsequent submission of
a formal claim, seeking solely the duplication of a verification.
This submission does not apply to the predetermination or
precertification of benefits.

365
366
367
368
369
370
371
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372 Section 16. Prohibited conduct, third party administrators and
373 administrative services managers.
374 A manager or TPA, in order to induce a person to contract
375 or to continue to contract with the TPA; to induce a person to
376 lapse, forfeit, or surrender a service contract entered into with a
377 TPA; or to induce a person to secure or terminate coverage with
378 a carrier or other person, shall not directly or indirectly:
379 (a) Offer to make or make an agreement relating to a service
380 contract or issue or deliver to the person money or any other
381 valuable consideration other that as plainly expressed in the
382 service contract.
383 (b) Give or pay or offer to pay, directly or indirectly, a rebate
384 or adjustment of the fee payable under the service contract, or
385 an advantage in the services thereunder, except as reflected in the
386 fee and expressly provided in the service contract.
387 (c) Make, issue, or circulate, or cause to be made, issued, or
388 circulated, any estimate, illustration, circular, or statement
389 misrepresenting the terms of a service contract, the advantages
390 provided thereunder, or the true nature thereof.
391 (d) Make a misrepresentation in a comparison, whether oral
392 or written, between service contracts of the TPA and another TPA
393 or between service contracts of the TPA carrier.
394 Section 17. Prohibited conduct, third party administrators or
395 administrative services managers.
396 (I) A TPA shall not refuse to enter into a service contract or
397 provide administrative services other than processing claims
398 because of race, color, creed, marital status, sex, national origin.
399 residence, age, handicap, or lawful occupation.
400 (2) A TPA or manager shall not misrepresent the financial
401 condition of the TPA or of any person engaged in the business
402 of insurance, or misrepresent the financial aspects of the services
403 offered by the TPA or make a statement which is maliciously false.
404 maliciously critical of, or maliciously derogatory to the financial
405 condition ofanother TPA or of a person engaged in the business
406 of insurance.
407 (3) A TPA or manager shall not misrepresent the nature of the
408 services provided by the TPA, including but not limited to, the
409 existence or identity of any carrier or other TPA involved with
410 the plan; the extent of the risk assumed by any particular named



SENATE - No. 1480 [April 1991]12

carrier, if any; or the regulatory status of the carrier or TPA.411
412 (4) A TPA or manager shall not make, or participate in the

making of, any fraudulent statement on a claims form for the
purpose of obtaining money or other benefits.

413
414
415 (5) A TPA shall process claims for benefits on a timely basis.

Section 18. Powers of Commissioner416
In addition to other powers specified in this chapter, the

commissioner may, after due hearing:
417
418

(a) promulgate appropriate rules and regulations necessary to
the administration and enforcement of this chapter;

419
420

(b) issue an order requiring any person or TPA to cease and
desist from violating any provision of this chapter or any rules,
regulations, or order hereunder; and,

421
422
423

(c) require any person or TPA found to have violated any
provision of this chapter or any rule, regulation or order
hereunder to forfeit an amount not to exceed five thousand dollars
for any single violation.

424
425
426
427

Section 19. Excise Tax.428
(a) Every TPA shall annually pay an excise tax equal to two

and twenty-eight hundredths per cent of the gross fees, charges
and premiums received during the preceding calendar year for
coverage of covered persons residing or including interest thereon
or penalties, shall be deposited in the general fund.

429
430
431
432
433

(b) The excise tax imposed by this section shall be collected
and administered by the commissioner of revenue. Every TPA
shall annually, on or before March fifteenth, make a return to
said commissioner giving such information as said commissioner
may deem necessary for the determination of the excise tax for
the preceding calendar year. The payment and collection of the
excise tax imposed by this section shall, to the extent consistent
with this section, be governed by the provisions of chapters sixty-
two C and sixty-three B. This provision shall take effect for fees
charged and received after December thirty-first, nineteen
hundred and eighty-eight.

434
435
436
437
438
439
440
441
442
443
444

Section 20. A violation of any provision of this chapter is a
violation of Chapter 93A.

445
446


