
SENATE, May 28, 1991.

The committee on Housing and Urban Development, to whom was
referred the petition (accompanied by bill, Senate, No. 460) of
Frederick E. Berry for legislation to protect condominium residents
and tenants, reports the accompanying bill (Senate, No. 1584).

For the committee,

FREDERICK E. BERRY

SENATE No. 1584
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[MaySENATE - No. 15842

In the Year One Thousand Nine Hundred and Ninety-One.

An Act toprotect condominium residents and tenants.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 6 of chapter 183A of the General Laws
2 is hereby amended by deleting subsection (c) and inserting in place
3 thereof:
4 A unit owner’s share of the common expenses, which shall
5 include without limitation all costs of collection, including all
6 reasonable attorneys’ fees, plus interest, late fees, and fines
7 lawfully assessed by the organization of unit owners, shall
8 constitute a lien upon the unit, which shall be enforced in the
9 manner provided in sections 5 and 5A of chapter 254. Such lien

10 shall have priority over all other liens, except a municipal lien in
11 the event of a tax taking or a foreclosure, or a first mortgage of
12 record in the event of a foreclosure.
13 If a unit owner fails to pay his share of the common expenses
14 to the organization of unit owners for at least twenty-five days
15 from the date it was due, thenas a separate and additional remedy,
16 the organization of unit owners may, as provided below, collect
17 from any tenant renting the unit any rent then or thereafter due
18 the owner of said unit. Said organization shall apply such rent
19 collected against the amount owed it by such unit owner.
20 Prior to taking any action to collect such rent, the organization
21 of unit owners shall first give to the delinquent unit owner written
22 notice of its intent to collect the rent. Said notice shall be sent
23 by any form of mail or other delivery requiring or providing a
24 signed receipt; shall set forth the exact amount the organization
25 of unit owners claims is due and owing by the unit owner; and
26 shall indicate the intent of the organization to collect said amount
27 from rent, along with any other amounts which become due within
28 the current fiscal year and which remain unpaid for twenty-five
29 days after they become due. A copy of such notice shall also be
30 provided to any first mortgagee of record on such unit who has
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31 previously requested in writing that the organization of unit
32 owners notify it of any delinquency in the payment amounts due
33 the organization by the owner of said unit.
34 The unit owner shall have ten days after receipt of such notice
35 to file a written response with the organization of unit owners.
36 Such response shall be signed under the pains and penalties of
37 perjury; shall, in the case of monthly installments of common
38 expenses, include proof, in the form of a cancelled check, receipt,
39 or other document, that the installment was paid, or shall, in the
40 case ofany other charge, state in short and plain terms all grounds
41 upon which said unit owner maintains that the amount claimed
42 to be owed to the organization was incorrectly calculated or
43 charged; and shall state exactly what amount, if any, the unit
44 owner admits he owes the organization of unit owners.
45 If the unit owner fails to timely file a response complying in
46 all respects with the foregoing requirements or admits in that
47 response that he owes any amount to the organization of unit
48 owners, the organization shall be entitled to immediately notify
49 and direct each tenant renting such unit from said owner to
50 thereafter pay all or that portion of the rent otherwise due said
51 unit owner to the organization, such rent or portion thereof to
52 be limited to the lesser of; (i) the amount the organization claimed
53 is due on its notice to the unit owner, if the unit owner failed to
54 timely file a response complying in all respects with the
55 requirements set out above; or (ii) the amount such unit owner
56 admitted was due in his properly and timely filed response. The
57 organization shall have a continuing right to collect any rent
58 otherwise payable by the tenant to said unit owner, until such
59 amount, plus any charges thereafter becoming due, are satisfied
60 in full.
61 Furthermore, nothing herein shall preclude the unit owner from
62 seeking equitable relief from a court of competent jurisdiction or
63 seeking a judicial determination of the amount owed.
64 Nothing herein shall prevent the organization of unit owners
65 from bringing an action under section 5 of chapter 254 or
66 otherwise to establish the amount owed to it by the unit owner
67 or otherwise to seek and obtain an order requiring the tenant in
68 such unit or tenants in other units owned by the unit owner in
69 the Condominium to pay to the organization rent otherwise due
70 the unit owner. If in any action brought to establish the amount
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71 owed by a unit owner to the organization, it is established that
72 such unit owner knowingly misrepresented any material fact on
73 any response filed pursuant to the provisions of this section, the
74 organization shall be entitled to recover from such unit owner
75 three times the amount determined to be owed by said unit owner
76 at the time of his response. The organization of unit owners shall
77 also be entitled to collect any charges thereafter becoming due,
78 plus all of the organization’s costs, including reasonable attorneys’
79 fees, incurred in such action.
80 In no event shall a unit owner take any retaliatory action against
81 any tenant who pays rent, or any portion thereof, to the
82 organization of unit owners as provided in this section. The
83 provisions of section 18 of chapter 186 and section 2A of
84 chapter 239 shall apply to any reprisal taken by a unit owner
85 against a tenant who made or indicated an intent to make a
86 payment to the organization pursuant to this section. Any waiver
87 of the provisions of this section in any lease or rental agreement
88 shall be void and unenforceable as against public policy.
89 Nothing herein contained shall prevent an organization of unit
90 owners from adopting or amending its master deed, trust, by-laws,
91 or rules and regulations to provide additional protections,
92 remedies, or rights for said organization.
93 To the extent that any first mortgagee of record is legally
94 entitled to an assignment of rents and to the extent that it exercises
95 its rights by written notice recorded at the registry of deeds or
96 the registry district of the land court in which the property lies
97 and by written notice sent via certified or registered mail to the
98 presiding officer of the governing board of the condominium, then
99 commencing with the next rental period, but not for any prior

100 period, the first mortgagee may collect said rents. If the first
101 mortgagee commences collection of said rents, it shall be obligated
102 to pay all prospective expenses lawfully assessed by the
103 organization of unit owners, including late fees, interest, late
104 charges, collection costs, reasonable attorneys’ fees, assessments,
105 and special assessments, and shall be subject to all other provisions
106 of this chapter, the master deed, trust, by-laws, and rules and
107 regulations. In addition, the first mortgagee shall be obligated to
108 pay any such expenses or other charges which were, prior to the
109 commencement of the collection of rents by the first mortgagee,
110 due and payable to the organization, to the extent that the rent
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111 collected monthly by the first mortgagee exceeds the installment
112 of principal and interest which was monthly due the first
113 mortgagee prior to default, the monthly installments of real estate
114 taxes and mortgage insurance, the monthly share of common
115 expenses, and the customary and ordinary unit repair, operation,
116 and maintenance costs, until such time as all arrearages due to
117 the organization by the prior unit owner are paid in full. The
118 organization shall have priority to funds collected from the tenant
119 of a delinquent unit owner as to any junior lien holder.

1 SECTION 2. Section 18 of chapter 186 of the 1988 Official
2 Edition of the General Laws is hereby amended by adding a
3 semicolon after the word “organization” in line 17 thereof, and
4 by further adding after said semicolon the following words; —or
5 for making, or indicating an intent to make, a payment of rent
6 to an organization of unit owners pursuant to section 6(c) of
7 chapter 183A.
8 Section 2A of chapter 239 of the 1988 Official Edition of the
9 General Laws is hereby amended by adding a comma after the

10 word “organization” in line 12 thereof, and by further adding after
11 said comma the following words: —or making, or indicating an
12 intent to make, a payment of rent to an organization of unit
13 owners pursuant to section 6(c) of chapter 183A.
14 Section 2A of chapter 239 of the 1988 Official Edition of the
15 General Laws is hereby amended by deleting the second sentence
16 thereof and inserting in place thereof the following:
17 The commencment of such action against a tenant, or the
18 sending of a notice to quit upon which the summaryprocess action
19 is based, or the sending of a notice, or performing any act, the
20 purpose of which is to materially alter the terms of the tenancy,
21 within six months after the tenant has commenced, proceeded
22 with or obtained relief in such action, exercised such rights, made
23 such report, organized or joined such tenants’ union, or made or
24 indicated an intent to make a payment of rent to an organization
25 of unit owners, or within six months after any other person has
26 taken such action or actions on behalf of the tenant or in or
27 relating to the building in which the tenant resides, shall create
28 a rebuttable presumption that such summary process action is a
29 reprisal against the tenant for engaging in such activities, or was
30 taken in the belief that the tenant had engaged in such activities.
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