
SENATE, September 13, 1991.

The committee on Ways and Means, to whom was committed the
Senate bill providing for enhanced enforcement of the prevailing wage
law (Senate, No. 112), reports recommending that the same ought to
pass, with an amendment, substituting a new draft with the same title
(Senate, No. 1668).

For the committee,

LOIS G. PINES.

No. 1668SENATE

Zi)t Commontocaltl) of iHa**aci)u*etttf



SENATE No. 1668 [September2

In the Year One Thousand Nine Hundred and Ninety-One

An Act providing for enhanced enforcement of the prevailing

WAGE LAW.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 29 of the General Laws is hereby
2 amended by inserting after section 2T the following section:
3 Section 2U. There shall be established and set up on the books
4 of the commonwealth a separate fund to be known as the
5 Prevailing Wage Enforcement Fund. There shall be credited to
6 such fund the following:
7 (1) any amounts collected as civil administration penalties by
8 the commissioner of labor and industries through enforcement of
9 sections twenty-six, twenty-seven, twenty-seven B, twenty-seven

10 F, twenty-seven G, and twenty-seven H of chapter one hundred
11 and forty-nine;
12 (2) any income derived from the investment ofamounts credited
13 to said fund;
14 (3) any amounts collected as restitution pursuant to section
15 twenty-seven C of chapter one hundred and forty-nine, when
16 employees to whom such restitution is owed are unable to be
17 located by the commissioner of labor and industries after one year
18 of reasonable and diligent effort by said commissioner; and
19 (4) any amounts appropriated therefor.
20 Amounts credited to the Prevailing Wage Enforcement Fund
21 shall be used, subject to appropriation, for the sole purpose of
22 enforcing said sections twenty-six, twenty-seven, twenty-seven B,
23 twenty-seven F, twenty-seven G, and twenty-seven H of chapter
24 one hundred and forty-nine.

1 SECTION 2. Chapter 149 of the General Laws is hereby
2 amended by striking section 27C, and inserting in place thereof
3 the following section:
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4 Section 27C. The commissioner may levy civil administrative
5 penalties for violations of sections twenty-six, twenty-seven,
6 twenty-seven B, twenty-seven F, twenty-seven G, and twenty-
-7 seven H or pursue criminal penalties for such violations or both.
8 The commissioner shall promulgate regulations, rules and orders
9 in order to enforce the provisions of this section.

10 The commissioner may assess a civil administrative penalty on
11 any person who either by himself or by any agent, superintendent
12 or foreman for another, fails to comply with any provision of said
13 sections.
14 When the commissioner seeks to assess a civil administrative
15 penalty on any person, the commissioner shall cause to be served
16 upon such person, either by service, in hand, or by certified mail,
17 return receipt requested, a written notice of his intent to assess
18 a civil administrative penalty which shall include a concise
19 statement of the alleged act or omission for which such civil
20 administrative penalty is sought to be assessed, each law which
21 has not been complied with as a result of such alleged act or
22 omission, the amount which the commissioner seeks to assess as
23 a civil administrative penalty for each such alleged act or omission,
24 a statement of such person’s right to an adjudicatory hearing on
25 the proposed assessment, the requirements such person must
26 comply with to avoid being deemed to have waived the right to
27 an adjudicatory hearing and the manner of payment thereof if
28 such person elects to pay the penalty and waive an adjudicatory
29 hearing. After written notice of noncompliance or intent to assess
30 a civil administrative penalty has been given, each such day
31 thereafter during which such noncompliance occurs or continues
32 shall constitute a separate offense and shall be subject to a separate
33 civil administrative penalty if reasonable efforts have not been
34 made to promptly come into compliance.
35 In no event shall the commissioner seek to assess a civil
36 administrative penalty more than three years subsequent to the
37 date of the offense.
38 Whenever the commissioner seeks to assess civil administrative
39 penalty on any person, such person shall have the right to an
40 adjudicatory hearing under chapter thirty A whose provisions
41 shall apply except when they are inconsistent with the provisions
42 of this section.
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43 Such person shall be deemed to have waived such right to an
44 adjudicatory hearing unless, with twenty days of the date of the
45 commissioner’s notice that he seeks to assess a civil administrative
46 penalty, such person files with the commissioner a written
47 statement denying the occurrence of any of the acts or omissions
48 alleged by the commissioner in such notice, or asserting that the
49 money amount of the proposed civil administrative penalty in
50 excessive. In any adjudicatory hearing authorized pursuant to
51 chapter thirty A, the commissioner shall, by a preponderance of
52 the evidence, prove the occurrence of each act or omission alleged
53 by the commissioner.
54 If a person waives his right to an adjudicatory hearing, the
55 proposed civil administrative penalty shall be final immediately
56 upon such waiver.
57 If a civil administrative penalty is assessed at the conclusion of
58 an adjudicatory hearing, said civil administrative penalty shall be
59 final upon the expiration of thirty days if no action for judicial
60 review of such decision is commenced pursuant to chapter thirty
61 A.
62 Any person who institutes proceedings for judicialreview of the
63 final assessment of a civil administrative penalty shall place the
64 full amount of the final assessment in an interest-bearing escrow
65 account in the custody of the clerk of the reviewing court. The
66 establishment of such an interest-bearing escrow account shall be
67 a condition precedent to the jurisdiction of the reviewing court
68 unless the party seeking judicial review demonstrates in a
69 preliminary hearing held within twenty days of the filing of the
70 complaint either the presence of a substantial question for review
71 by the court or an inability to pay. Upon such a demonstration,
72 the court may grant an extension or waiver of the interest-bearing
73 escrow account or require the posting of a bond payable directly
74 to the commonwealth in the amount of one hundred and twenty-
-75 five percent of the assessed penalty. If, after judicial review, in
76 a case where the requirement for an escrow account has been
77 waived, and in cases where a bond has been posted in lieu of such
78 requirement, the court affirms, in whole or in part, the assessment
79 of a civil administrative penalty the department shall be paid the
80 amount thereof together with interest at the rate set forth in
81 section six Cof chapter two hundred and thirty-one. If, after such
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82 review in acase where an interest-bearing escrow account has been
83 established, the court affirms the assessment of such penalty, in
84 whole or in part, the department shall be paid the amount thereof
85 together with the accumulated interest thereon in such interest-
-86 bearing account. If the court sets aside the assessment of a civil
87 administrative penalty in a case where the amount of such penalty
88 has been deposited in an interest-bearing escrow account, the
89 person on whom the civil administrative penalty was assessed shall
90 be repaid the amount set aside, together with the accumulated
91 interest thereon.
92 Each person who fails to pay on time a civil administrative
93 penalty or restitution ordered by the commissioner pursuant to
94 this section, and each person who issues a bond pursuant to this
95 section and who fails to pay to the commonwealth on time the
96 amount required hereunder, shall be liable to the commonwealth
97 for up to three times the amount of said civil administrative
98 penalty or restitution, together with costs, plus interest from the
99 time the civil administrative penalty became final or from the date

100 of the commissioner’s order to pay restitution and attorneys’ fees,
101 including all costs and attorneys’ fees incurred directly in the
102 collection thereof. The rate of interest shall be the rate set forth
103 in section six C of chapter two hundred and thirty-one.
104 Civil administrative penalties or criminal penalties under this
105 section shall be not less than one thousand nor more than ten
106 thousand dollars for the first offense. For any subsequent like
107 offense, additional penalties may be levied up to an amount equal
108 to five percent of the gross contract price of the public
109 construction project affected by said offense. Any person found
110 in violation of sections twenty-six, twenty-seven, twenty-seven B,
111 twenty-seven F, twenty-seven Gor twenty-seven H may be
112 required by the commissioner of labor and industries or the court
113 to repay each employee affected by such violation the difference
114 between wages legally due such employee and those actually paid.
115 Any person found to have violated any provision, of said
116 sections shall be prohibited from contracting directly or indirectly
117 with the commonwealth or any of its agencies or political
118 subdivisions for the construction of any public building or other
119 public works or from performing any work on such public
120 building or other public works as a contractor or subcontractor
121 for a period of six months from the date of such finding. Any
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122 person assessed a civil administrative penalty or a criminal penalty
for a second violation of any provision of said sections twenty-
six, twenty-seven, twenty-seven B, twenty-seven F, twenty-seven
G or twenty-seven H within three years from the date of the first
levying of penalties shall be prohibited from contracting, directly
or indirectly, with the commonwealth or any of its agencies or
political subdivisions for the construction of any public building
or other public works, or from performing any work on such
public building or other public work as a contractor or
subcontractor, for a period of three years from the date of such
second finding. In the case of criminal penalties, after final
conviction and disposition of a violation of any provision of said
sections twenty-six, twenty-seven, twenty-seven B, twenty-seven
F, twenty-seven G or twenty-seven H, the clerk of the court from
which such conviction ensues shall send notices of such conviction
to the commissioner. Following a second like violation by any
person of any provision of said sections twenty-six, twenty-seven,
twenty-seven B, twenty-seven F, twenty-seven G or twenty-seven
H the commissioner shall send written notice to all departments
and agencies of the commonwealth which contract for public
construction or other public works and to the appropriate
authorites of counties, cities and towns that such person is
prohibited from contracting, directly or indirectly, with the
commonwealth or any of its political subdivisions for a period
of three years from the date of such finding.
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In such instance where the commissioner elects to pursue
criminal penalties, such penalties for second and subsequent like
offenses may include imprisonment for not more than three
months. Offers of restitution or payment of restitution shall not
be considered in imposing criminal penalties provided in this
section.

147
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Protections guaranteed to employees under section one
hundred and forty-eight A shall apply to this section.

153
154

SECTION 3. The last sentence of the first paragraph of section
27 of chapter 149 of the General Laws is hereby amended by
striking out the words “by a fine of not more than ten thousand
dollars”and inserting in place thereof the words: in accordance
with section twenty-seven C.

1
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5
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1 SECTION 4. The second paragraph of section 27F of said
2 chapter 149 is hereby amended by striking out the words “by a
3 fine of not less than one thousand nor more than five thousand
4 dollars” and inserting in place thereof the words: or by civil
5 administrative penalties in accordance with section twenty-seven
6 C.

1 SECTION 5. The last sentence of section 27H of said chapter
2 149 is hereby amended by striking out the words “by a fine of
3 not less than one hundred nor more than five hundred dollars”
4 and inserting in place thereof the words: or by civil
5 administrative penalties in accordance with section twenty-seven
6 C.
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