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EXECUTIVE OFFICE OF CONSUMER AFFAIRS AND BUSINESS REGULATION.
ONE ASHBURTON PLACE

BOSTON, MASSACHUSETTS 02108, NOVEMBER 5, 1991

The Honorable Michael J. Connolly, Secretary ofSlate
State House, Boston, MA 02133

Dear Secretary Connolly,
In accordance with the provisions of section 33 of Chapter 30 of

the General Laws, the Executive Office of Consumer Affairs herewith
transmits the following recommendations for consideration by the
General Court in 1992:
EXECUTIVE OFFICE OF CONSUMER AFFAIRS

1. An Act Relative to Motor Vehicles and Aircraft.
2. An Act to Streamline Judicial Review of Certain Administrative

Agency Decisions.

Hearings.
5. An Act Relative to Reappeal to the Alcoholic Beverage Control

Commission.
6. An Act to establish a New Category of Alcoholic Beverages

License known as “Brew Pub”.

Television Commission.
8. An Act to change the name of Community Antenna Television

Commission and to conform the Cable Television Statute to Federal
Law.

9. An Act pertaining to Regional Cable Television Franchising
Authorities.
111. DIVISION OF STANDARDS

10. An Act Relative to the Inspection and Sale ofFood, Drugs and
Various Articles.

I. ALCOHOLIC BEVERAGES CONTROL COMMISSION
3. An Act Relative to Liquor Purchase Identification Cards.
4. An Act Relative to Alcoholic Beverage Control Commission

11. COMMUNITY ANTENNA TELEVISION COMMISSION
7. An Act regarding the Filing of an Annual Report by the Cable

®fje Commontoealtf) of dfflaMacfjuaette
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11. An Act Relative to Weights and Measures.
12. An Act Relative to the Measurement of Lumber.
13. An Act Relative to Anti-Freeze Sales.
14. An Act Authorizing the Division of Standards to Issue Admin-

istrative Fines.

IV. DEPARTMENT OF PUBLIC UTILITIES
15. An Act relative to the Assessment of the Telephone Companies.

V. DIVISION OF REGISTRATION
16. An Act Relative to Medical Examinations Required by the

Board of Registration of Cosmetology.
17. An Act Relative to the Examinations of the Board of

Registration of Cosmetology.
18. An Act Relative to the Board of Certification of Operators of

Drinking Water Supply Facilities.
19. An Act Relative to the Board of Registration of Social Workers.

20. An Act Relative to Medical Examinations Required by the
Board of Registration of Barbers.

21. An Act Relative to Membership by the Board of Registration
of Cosmetology.

22. An Act to Provide Greater Consumer Protection Powers to the
Boards of Registration within the Division of Registration.

23. An Act to Clarify Certain Procedures and to Assist the Boards
of Registration within the Division of Registration in the Discharge
of their Duties.

24. An Act Relative to the Disciplinary Powers of the Boards of
Registration within the Division of Registration.

25. An Act to Assist the Boards of Registration within the Division
of Registration in the Discharge of their Duties.

26. An Act to Provide Greater Enforcement Powers to the Boards
of Registration within the Division of Registration.

Committee in Acupuncture.

VI. BOARD OF REGISTRATION IN MEDICINE
27. An Act Relative to the Board of Registration in Medicine.
28. An Act Relative to the Board of Registration in Medicine
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1 am also enclosing seventeen recommendations submitted by the
Division of Banks as a separate section.

All of the recommendations are accompanied by an explanation
of each proposal.

Respectfully submitted,

Gloria Cordes Larson,
Secretary of Consumer Affairs.

VII. DIVISION OF BANKS
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tEJje Commontoealtt) of ißaMarijusetts

In the Year One Thousand Nine Hundred and Ninety-Two

i. An Act relative to motor vehicles and aircraft.

The Executive Office of Consumer Affairs is filing an Act Relative
to Motor Vehicles and Aircraft which amends two sections of
chapter 90.

Section One pertains to a section in the law about the voiding of
contracts of sale. This law, also known as the “Lemon Aid Law”
permits a consumer, who purchases a motor vehicle for immediate
or family use, to void or cancel a motor vehicle contract of sale if
the vehicle fails to pass inspection within seven days from the date
of sale and the estimated cost of emissions for safety related defects
exceeds ten percent of the purchase price. This legislation would
extend this protection to people who purchase passenger vehicles for
business. This section also increases the penalties to treble damages
in the situation where a court finds that the seller of such motor vehicle
intentionally refused to act consistently with the provisions of the
Lemon Aid Law. The intent of this is to encourage settlement rather
than litigation.

Section Two pertains to the law requiring a dealer to provide
express warranties to consumers who purchase used cars. If the car
turns out to be a lemon, the consumer has the right to go to arbitration
to settle the matter. This legislation would amend this section of the
statute by increasing the fines against the seller who fails either to
appeal the arbitrators finding in favor of the consumer or who fails
to deliver a refund within the time allowed by law from fifty dollars
a day to five hundred dollars a day to a maximum amount of five
thousand dollars, up from five hundred dollars for each such
violation. The legislation also amends this section by providing that
in the event the seller appeals the arbitrators finding, and the court
finds that such appeal was frivolous, the court shall double the total
award to the consumer.
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2. An Act to streamline judicial review of certain administra-
tive DECISIONS.

The Executive Office of Consumer Affairs is filing “An Act to
Streamline Judicial Review of Certain Administrative Decisions”
which affects not only the Boards within the Division of Registration,
and Division of Insurance within the Executive Office of Consumer
Affairs, but also certain Boards within the Executive Office of Public
Safety. This legislation has the support of the Executive Office of
Public Safety as well as the Office of the Attorney General.

Most agency decisions in adjudicatory proceedings are governed
by G.L.C. 30A, Section 14, under which a reviewing court does not
take evidence or find facts for itself but relies instead upon the record
developed before the agency to determine whether the agency’s factual
findings were supported by substantial evidence, based on proper
procedures. However, or some agencies, the reviewing court is
empowered to find the facts for itself, de novo. There is no pattern
within the agencies’legislation to justify the existence, or lack thereof,
of the de novo right of review.

The proposed legislation would promote consistency by eliminating
for eight different boards the right of de novo factfinding and would
make judicial review of the agencies’decisions subject to Chapter 30A.
The legislation would also shift the review process for two boards
within the Division of Registration the Boards of Registration for
Funeral Directors and Cosmetologists from the District Court to
the Superior Court, while preserving the registrants’ right in certain
circumstances, in the alternative, to seek review by a single justice of
the Supreme Judicial Court pursuant to c.l 12, section 64.

The corrective legislation will affect the following boards: Criminal
History Systems Board; Board of Registration of Professional
Engineers and Land Surveyors; Board of Registration in Embalming
and Funeral Directing; Board of Registration of Cosmetologists;
Board of Registration of Real Estate Brokers and Salesmen; Board
of Electricians’ Appeals; Board of Elevator Appeals; and Board of
Appeal on Motor Vehicle Liability Policies and Bonds. This legis-
lation will streamline the adjudicatory proceeding; will cause all
parties at the agency level to take the adjudicatory proceeding
seriously and professionally, and will relieve the judiciary from
engaging in proceedings that are within the ability and expertise of
the agencies.
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3. An Act relative to liquor purchase identification cards

This legislation would allow issuance of a liquor purchase
identification card to a person who holds a drivers license from
another state. This will assist administration of our sale-to-underage
person laws, be a convenience to the subject individuals (mostly over-
-21 students and tourists), and will be a substantial help to liquor
retailers, since reasonable reliance on a Massachusetts-issued liquor
purchase identification card is an affirmative defense to a sale-to-
underage person charge.

4. An Act relative to alcoholic beverage control commission
HEARINGS.

The ABCC has authority to hold adjudicatory hearings in certain
cities other than Boston. Under the current statute, upon a petition
filed by twenty-five taxpayers, the Commission must hold a “circuit"
hearing in the taxpayers locale. Holding hearings on circuit is less
efficient than at the ABCC’s Boston office. Given the agency’s limited
resources, the ABCC should have discretion to limit the availability
of circuit hearings.

5. An Act relative to reappeals to the alcoholic beverages

CONTROL COMMISSION.

The Alcoholic Beverages Control Commission is authorized to hear
reappeals of decisions of local licensing authorities. As currently
drafted, section 67 of chapter 138 authorizes the Commission to hear
reappeals regarding license modifications, cancellations, revocations,
forfeitures, and non-renewals, but not license suspensions. This bill
would correct that oversight.

6. An Act to establish a new category of alcoholic beverage

LICENSE KNOWN AS "BREW PUB.”

This bill establishes a new category of alcoholic beverage license
known as the “Brew Pub” license. A holder of a brew pub license will
be permitted to operate as a brewery as well as selling alcoholic
beverages, malt beverages and wine for consumption on their
premises.
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7. An Act regarding the filing of an annual report by the cable

TELEVISION COMMISSION.

The Commission is required to file an annual report with the
Governor and General Court. The Commission questions who
actually reads this report and finds it to be a time consuming
bureaucratic task.

Repeal of this requirement will mean more important cable issues
can be addressed and better utilization of a limited staff can be
achieved. The Commission has recently experienced a 50% cut in staff.
This coupled with the fact that there is no public benefit to consumers
as a result of this requirement makes a strong argument for this
recommendation.

8. An Act to change the name of the community antenna

television commission and to conform the cable television
statute to federal law.

The Massachusetts Cable Television statute, M.G.L. 166A, uses the
antiquated term “Community Antenna Television.’’This terminology
does not accurately correspond with the present technology and has
been a source of confusion for many consumers. The term “Cable
Television” is more commonly used and understood.

This bill also conforms state statute with federal law by redefining
the term “Cable System” and “Licensee” as it appears in Massachu-
setts General Law, Chapter 166A. This legislative change will update
and clean up the present Cable Television Statute and will alleviate
consumer confusion.

9. An Act pertaining to regional cable franchising authorities

A cable television franchise is negotiated and awarded on an
individual, town by town basis. Present statute does not provide for
regional cable franchising, where several towns could join together
for the purpose of issuing one cable license.

There are 38 towns remaining in Massachusetts without cable
television. These communities are sparsely populated and the number
of homes per mile makes it financially prohibitive for a cable operator
to wire for cable television. Although some communities have
negotiated (as a region) identical contracts, to comply with state
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statute they were obligated to execute individual documents and to
participate in the licensing process separately.

This legislation will provide the authority for towns to legally
combine to form one regional issuing authority. This would not only
provide economies of scale for the communities but also for the
operator. With a greater number of subscribers the financial viability
of wiring these rural communities becomes more attractive.

With the importance of cable television evident through the diverse
and informative programming available on channels such as CNN,
C-Span, the Discovery Channel, to name a few, the goal of the Cable
Television Commission is to see the entire state wired for cable
television. This bill would promote the expansion of cable television
into the remaining rural areas where, not only are these areas at a
disadvantage being without cable, but, the off-air television reception
is very poor.

10. An Act relative to the inspection and sale of food, drugs and

VARIOUS ARTICLES.

The Division of Standards is seeking to repeal a number of existing
statutes regarding the method of sale of certain commodities. These
statutes contain package marking requirements, net weight
requirements, labelling requirements, and method of sale require-
ments. The Division is filing this legislation, an Act Relative to the
Inspection and Sale of Food, Drugs and Various Articles, to
accomplish this. All of these items are now covered in the National
Institute of Standards and Technology (NIST) Handbook 130 in the
Packaging and Labeling Regulation and Method of Sale Regulation
sections.

ii. An Act relative to weights and measures.

The Division is filing this legislation, An Act Relative to Weights
and Measures, which in the first section, seeks to repeal those statutes
regarding the method of sale of certain commodities which are
outdated. Section two of bill would amend the section of Chapter 98
which requires the Division to test every commercial weighing and
measuring device annually in towns under 5,000 in population each
year to once every three years. The change reflects a reallocation of
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the Division resources without compromising the accuracy of these
devices between official tests and without negatively affecting
consumers in the smaller municipalities of the Commonwealth.

12. An Act relative to the measure of lumber

The Division of Standards is seeking to repeal a number of existing
statutes regarding the method of sale of certain commodities. These
statutes contain package marking requirements, net weight
requirements, labelling requirements and method of sale require-
ments. The Division is filing this legislation, an Act Relative to the
Measurement of Lumber, to accomplish this. The substance of
Chapter 96 which the Division of Standards seeks to repeal is now
covered in the National Institute of Standards and Technology (NIST)
Handbook 130 in the Packaging and Labeling Regulation and
Method of Sale Regulation sections.

it. An Act relative to anti-freeze sales

This legislation eliminates the Division of Standards’ responsibility
to test samples of anti-freeze before it is sold in the Commonwealth.
The Division has found that it is far more effective and efficient to
test the actual products that are being sold in the marketplace.

is. An Act relative to the assessmentof telephone companies

This bill would assess all major telephone companies $200,000 per
year for three years (starting this fiscal year and each of the next two
years) to help offset the cost to the Department of the regulatory
restructuring that is occurring to reflect changes in the telecommu-
nications industry. New England Telephone would pay approximately
94% of the cost, with the smaller portions paid by other companies
such as AT&T (4%), Sprint (0.4%) and MCI (1%).

16. An Act relative to medical examinations required by the
BOARD OF REGISTRATION OF COSMETOLOGY.

Currently the statute requires a physician certificate stating that an
applicant for original issuance or an applicant for renewal of a license
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is free from contagious or infectious diseases. This is very burdensome
and costly to the licensee since a certificate must be provided to the
Board every 12 months. The Board feels this is unnecessary. The
statute gives the board rule making authority with the approval of
the department of public health, specifically to protect the public from
such diseases.

17. An Act relative to examinations by the board of registration

OF COSMETOLOGY.

Under current law, the Board must issue three notices of
examination to applicants. This encourages the candidates to
procrastinate, therefore, making it very difficult to estimate the
number of examinees. As a result the Board must be prepared for
the highest possible number of examinees for any given exam. This
is both unnecessarily burdensome to the Board and costly to the
Commonwealth.

is. An Act relating to the board of certification of operators
of drinking water supply facilities.

This would transfer the Board of Certification of Operators of
Drinking Water Supply Facilities from the Division of Registration
to the Department of Environmental Protection. This has been
supported by Executive Office of Consumer Affairs and the
Department of Environmental Affairs. That office has the technical
expertise and responsibility for environmental agencies.

19. An Act relative to the board of registration of social
WORKERS.

Section one of this bill will effectively reduce the number of
examinations per year from four to two. This test is administered
nationally at the same time in every state currently licensing social
workers. Recently the American Association of State Social Worker
Boards negotiated a new contract with the testing company. The result
of the negotiations is a reduction of the number of times the national
examination will be administered. It is most important that Massa-
chusetts comply with the national standards of licensing. It is by these
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standards that Massachusetts can both allow and enjoy reciprocity
with any state currently licensing social workers. In addition, the use
of a nationally administered examination allows the Board to ensure
competency at reduced cost to the Commonwealth of Massachusetts.

Section two of the bill adds a new Section 131 A to allow persons
who meet the educational and experience requirements for licensure
as a licensed Social Worker or licensed certified Social Worker to
practice, under the supervision of someone licensed at an appro-
priately higher lever, between the time they file their application to
take the licensing examination and the date the results of that
examination are announced. Current law does not permit such
practice, thereby making it difficult for those who have graduated
from a bachelor’s or master’s degree program and who are awaiting
their examination results to obtain social work jobs. Candidates who
fail the examination would be permitted to renew this authorization
to practice one time simply by filing to take the next examination.
A second renewal of this authorization would be permitted only if
the Board approves the request.

20, An Act relative to medical examinations required by the
BOARD OF REGISTRATION OF BARBERS.

Currently the board requires a certificate from a physician that a
barber or candidate to become a barber is free of infectious and
contagious or infectious disease or if he has imparted such a diseases
his license may be revoked. Not only do these provisions seem to
infringe on the constitutional rights of a barber or an applicant, but
they are virtually impossible to enforce. Recently the board has
adopted regulations to protect both the licensee and the consumer
against infectious diseases. A provision that allows the state to remove
the professional license of a person afflicted with epilepsy is clearly
discriminatory.

2i. An Act relative to the membership of the board of registra-

tion OF COSMETOLOGY.

The intent of the bill is to change the make up of the Board from
a full time board of three 3 members carrying out policy and admin-
istrative tasks to a board consisting of seven volunteer members who
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would be carried out by an executive secretary and clerical staff.
Analysis: This legislation will save the Commonwealth more than

$15,000.00 per year and will increase the level of services provided
to both the consumer and the licensee. Presently, the board of
cosmetology is unique in its composition. The Board is made up of
three licensed cosmetologists who are full time management level
employees at the Division of Registration. This creates an annual
salary cost of $90,000.00 collectively, without taking into account the
support staff. These board members spend a great deal of their time
performing clerical duties. The legislation allows the board of
cosmetology to have an executive secretary to carry out board policy
and manage a clerical staff while the board members meet once a
month to discuss board issues, mandate board policy, conduct
adjudicatory hearings and adopt rules and regulations, which is the
way other boards of registration operate in the Division of
Registration. Board members volunteer their time and are reimbursed
for necessary expenses. By reducing the amount of money expended
on the board members, the division could employ an executive
secretary and additional clerical staff and realize a savings of
$15,000.00.

Of significant importance is the provision allowing two public
members to serve on the board. This is most important since the
fundamental function of the board is to protect the consumer.
Without public members the consumer has no representation or voice
on the board. In order to better insure that consumer issues are
addressed public members are essential.

It is recommended that the executive secretary of the Board be
appointed by the director as it is the director who is the direct
supervisor of this individual.

22. An Actto provide greaterconsumer protection powers to the
BOARDS OF REGISTRATION WITHIN THE DIVISION OF REGISTRATION.

Section 65C, which would grant the boards of registration authority
to impose an emergency suspension on a license pending a hearing,
would be utilized in situations where a licensee’s continued practice
endangers the public. The procedure now in place requires boards to
initiate disciplinary proceedings by issuing orders to show cause and
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providing licensees 21 days from receipt of the order to file an answer
with the appropriate board. A hearing on alleged serious misconduct
cannot be held before the 21 days has elapsed, with the result that
the licensee may continue to practice until the board renders a final
decision on the complaint.

With authority to impose an emergency suspension, a board may,
upon review of reliable evidence, act to temporarily remove the
licensee from practice pending a hearing within seven days. At the
hearing head within seven days of the board’s emergency suspension,
the licensee would have the right to respond to the allegations that
his or her continued practice poses an immediate and serious threat
to the public health, safety, or welfare.

Emergency powers to suspend a license pending a hearing have been
granted the Board of Registration in Dentistry (G.L. c. 112, s. 52F)
and the Board of Registration in Pharmacy (G.L. c. 94C, s. 14) with
respect to pharmacies. The Board of Registration in Medicine has
emergency suspension authority by regulation (243 CMR 1.03(11))
and such authority has been upheld upon challenge. See, Rosen v.
Board of Registration in Medicine, Supreme Judicial Court
No. 87-107, June 3, 1987 (Memorandum of Decision).

23. An Act to clarify certain procedures andtoassistthe boards
OF REGISTRATION WITHIN THE DIVISION OF REGISTRATION IN THE
DISCHARGE OF THEIR DUTIES.

The proposed amendment to section 65 of Chapter 112, the current
statute providing for criminal prosecution by a district attorney in
cases of unlicensed practice, clarifies the procedure by which boards
ofregistration may seek such prosecution.

Proposed new section 65D addresses the issue of confidentiality of
records of the boards of registration. Many matters that come before
the Boards have great potential for damaging a licensee’s reputation
before any charges are proven. This provision would mandate
confidentiality of certain board records up to the point that a board
disposes of a complaint by either initiating a formal disciplinary
hearing on the complaint or by dismissing it, and would thereby
protect the licensee’s reputation pending a disciplinary proceeding.

The proposed language of section 65D tracks that of G.L. c. 112,
s. 5, the statute which provides for the confidentiality ofrecords during
investigations by the Board of Registration in Medicine.
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Proposed section 9C, to be inserted in Chapter 13, provides the
boards of registration, their members and their agents with personal
immunity in civil suits for actions taken in good faith and in the
discharge of board responsibilities. In addition, this section adds to
the boards’ current subpoena power the authority to issue subpoenas
at any state of an investigation, the lack of which authority has, in
the past, impeded board investigations of allegations of misconduct.
These provisions give the boards the necessary authority to conduct
full and fair investigations and hearings, and permit them to take
appropriate action without fear of personal liability.

Several boards of registration, including certified public
accountants (G.L. c. 112, s. and physicians (G.L. c. 112, s. 5)
have statutes granting personal immunity to their members and
agents. The Board of Registration in Medicine also has authority to
issue subpoenas at any stage of an investigation under G. L. c. 112,
s. 5.

The proposed addition of section 9D to Chapter 13 would provide
limited immunity to people who file complaints with the boards of
registration or who appear as witnesses in formal board disciplinary
proceedings. This provision would encourage complainants and
witnesses concerned about personal liability to file complaints against
board licensees and to come forward to testify at formal hearings
which, historically, they have been reluctant to do because of fear that
they may be sued by the person they have complained about or are
asked to be a witness against.

The immunity proposed by section 9D is currently offered people
assisting several of the boards of registration, including the Board of
Registration in Dentistry (G.L. c. 112, s. 52G), the Board of
Registration in Podiatry (G.L. c. 112, s. 17B), and the Board of
Registration in Medicine (G.L. c. 112, s. 5).

24 An Act relative to the disciplinary powers of the boards of
REGISTRATION WITHIN THE DIVISION OF REGISTRATION.

If the proposed amendment to section 61 of the General Laws were
enacted, the current section 61 would be deleted and a new section 61
would be inserted in its place.

The new section 61 would clarify the bases on which the boards
of registration may impose disciplinary sanctions on licensees after
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a hearing or by consent agreement, and would expand the categories
of sanctions which may be imposed.

The first paragraph of the proposed amendment sets forth those
sanctions previously provided for under section 61, and codifies the
three lesser sanctions (probation, reprimand and censure) which have
traditionally been utilized as sanctions by the boards after hearing or
by consent agreement. Also codified are those sanctions directed at
improving the disciplined licensee’s competency to practice, involving
the completion of additional professional education or training,
practicing under professional supervision, and participation in a drug
or alcohol rehabilitation program.

Section 61, as amended, would also grant authority to the boards
in two new ways; to impose a monetary civil fine and to order
monetary restitution, where appropriate. Granting such authority
would add “teeth” to the sanctions available to the boards by
providing a method of sanctioning licensees who engage in
misconduct in a way which is at once more effective with respect to
licensees and more meaningful to consumers.

The second paragraph of the proposed amendment sets forth the
kinds of misconduct on the part of licensees which may be the basis
for board disciplinary action. In the past, the boards have used each
of these examples of misconduct as a basis for disciplinary action,
and their enumeration in the second paragraph would thus merely
clarify the kind of conduct which would warrant disciplinary action.

The Division has relied on the Board of Registration in Medicine
statute at G.L. c. 112, s. 5, in drafting the proposed amendment to
section 61. Under section 5, the Board of Registration in Medicine
is empowered to impose upon a license a monetary fine not to exceed
ten thousand dollars.

25. An Act to assist theboards of registration within the division
OF REGISTRATION IN THE DISCHARGE OF THEIR DUTIES.

Under authority granted by new section 65E of Chapter 112, the
Boards ofRegistration would have authority to require license holders
who may be incompetent or unable to practice without endangering
the public to be examined by a professional to determine competency
to continue practice. It has not been unusual for the boards to find,
in the course of an investigation of a complaint, that the specific acts
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of alleged misconduct may be closely tied to the practitioner’s mental
and/or physical impairment. Furthermore, the issue of possible
impairment has arisen with several boards with respect to its review
of applications for initial licensure. As cases of physical or mental
inability to practice a profession are very difficult to prove without
medical evidence, and since the burden to prove such inability rests
with the board, this amendment would provide the means to obtain
reliable evidence to determine the existence of a physical or mental
impairment impeding competent practice.

The language of this proposed provision closely tracks that of G.L.
c. 112, s. SH, which grants the Board of Registration in Medicine the
authority to require an examination by a physician.

26. An Act to provide greater enforcement powers to the boards
OF REGISTRATION WITHIN THE DIVISION OF REGISTRATION.

Section 65 A, a proposed addition to Chapter 112, grants the Boards
of Registration authority to impose a monetary civil fine upon those
licensees who no longer hold a current valid license because it has
been suspended, revoked, or has expired, but who continue to
practice. In the case of continued practice under an expired license,
the board would have to show that the licensee has “knowingly”
continued to practice after expiration of his or her license. While the
boards retain authority to refuse to renew a license under these
circumstances, there is currently no further action a board can take
to ensure that the former licensee stops practicing and thus ceases
endangering the public. Although practitioners who no longer hold
a valid license and continue to practice are currently subject to
criminal penalties under Section 65, it has been the boards’ experience
that the district attorneys do not have the resources to devote to
complaints against unlicensed practitioners. The authority to impose
a fine on former licensees practicing without a valid license would
prove an effective tool in terminating unlicensed practice and thus
ensuring the safety of the public.

Under the proposed new section, the boards would be granted
authority to seek a court order directing the unlicensed practitioner
to cease unlicensed practice and ordering payment of a fine where
assessed.
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Proposed section 658 addresses the situation of practice of a
profession or trade by an unlicensed individual, but under this
section the individual has never been licensed to practice and thus has
never met even the minimum competency requirements for licensure
for any profession or trade. Although these individuals are subject
to criminal penalties under section 65, it has been the experience of
the boards that district attorneys do not have the resources to devote
to complaints against unlicensed practitioners. The imposition of a
fine and obtaining a court injunction or cease and desist order, along
with an order to pay any assessed fine, would prove an effective
method of deterring unlicensed practice.

The authority to impose an administrative fine has been granted
the Board of Registration in Medicine (G.L. c. 112, s. 5), the Board
ofRegistration of Certified Public Accountants (G.L. c. 112, s. SVC
and the Board of Registration of Hairdressers (G.L. c. 112, s. 8711).
The Board of Registration in Dentistry currently has the authority
to seek a court order enjoining unlicensed practice under G.L. c. 112,
s. 87D>/2 .

Under both sections, the Director of the Division is authorized to
issue rules and regulations to implement and govern the application
of the provisions of these sections.

27. An Act relative to the board of registration in medicine

This bill contains technical corrections necessitated by the 1986
Medical Malpractice Reform Act, St. 1986, c. 351.

The bill restores the Board to its status as a “department” as defined
by G.L. c. 30, sec. 1.

This bill clarifies the Board’s disciplinary authority over interns and
residents. G.L. c. 13, sec. 10 already confers broad regulatory and
disciplinary authority upon the Board to oversee the activities of
interns and residents, and G.L. c. 112, sec. 7 would be harmonized
by this bill. G.L. c. 111, sec. 1, (as amended by the 1986 Medical
Malpractice Reform Act) defining “health care provider,” properly
makes no distinction between a fully licensed physician and an intern
or resident.

The 1986 Medical Malpractice Reform Act, St. 1986,c. 351, sec. 10,
made the Board of Registration in Medicine an independent agency,
removing it from the Division of Registration. At that time, there
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should have been a technical amendment to section 61 of chapter 112,
which contains laws of general applicability to all of the Common-
wealth’s professional licensing boards. This bill restores the substance
of G.L. c. 112, secs. 61-63 which should be applicable to the Board.
It also increases the penalty for practicing without a license, from
$lOOO to $lO,OOO. Restoring application of section 63 is particularly
important, since it requires the professional boards to pursue
disciplinary cases notwithstanding the pendency of criminal charges.

The bill also clarifies that, in the event a military physician holds
a Massachusetts license, the physician is not exempt from disciplinary
proceedings based upon service-connected offenses.

28. An Act relative to the board of registration in medicine
COMMITTEE ON ACUPUNCTURE.

This bill would give the Committee on Acupuncture the authority
to: 1) levy fines against an acupuncture licensee of up to $lO,OOO for
each classification violation of the law or regulations, 2) require a
licensee to enter remedial training in acupuncture, or 3) otherwise
discipline a licensee.

This bill would make the Committee on Acupuncture’s authority
in the area of disciplinary actions consistent with the authority of the
Board of Registration in Medicine. The Committee and Board share
the same investigators, prosecutors, and hearing officers, and in many
cases handle complaints of a similar nature. As acupuncturists are
similar to physicians in that they provide health care to patients, the
same sanctions be should be available.

The authority to levy fines may be a greater deterrent to misconduct
than the authority to censure or reprimand. Also, the authority to
order remedial training in acupuncture will be a useful way of protect
the public from future harm in the case where an acupuncturist
evidences a lack in ability or knowledge.

This bill will fill gaps in the current law, give the Committee greater
flexibility to tailor disciplinary sanctions to particular circumstances,
and provide useful means to the Committee to enhance public safety.






