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100 CAMBRIDGE STREET

BOSTON 02202, NOVEMBER 6, 1991

The Honorable Michael J. Connolly, Secretary ofState
One Ashburton Place, Boston, Massachusetts 02202

Dear Secretary Connolly:
Pursuant to Chapter 30, section 33 of the General Laws, I am

submitting to you today environmental legislation that I believe will
strengthen the ability of my office to carry out its mandate: to protect
and preserve the valuable natural resources of the Commonwealth.

Sincerely,

SUSAN F. TIERNEY,

No. 114HOUSE

Commissioner.

EXECUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS
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i. An Act to improve the Massachusetts environmental policy

ACT.

This legislation would amend the current MEPA statute in several
ways. The bill would prohibit the start of projects until they had
completed the environmental review process, provide a greater degree
of local referral of large projects, and reinstate the rights of citizens
to sue the Secretary of Environmental Affairs. These amendments are
needed to make the MEPA process a stronger and more open process.

LEGISLA LIVE RECOMMENDA LION OF THE
DEPARTMENT OF ENVIRONMENTAL AFFAIRS.
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Recommendation of the Executive Office ofEnvironmental Affairs
(House, No. 114). Natural Resources and Agriculture.

Commontoealtfj of fWawadjuactta

In the Year One Thousand Nine Hundred and Ninety-Two.

An Act to improve the Massachusetts environmental policy act.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Section 62 of chapter 30 of the General Laws is
2 hereby amended by adding the following paragraph after the
3 definition of the word “agency”:
4 “Aggrieved person”: a person who will suffer physical injury
5 or injury to his or her property that arises out of the environmental
6 impacts of the proposed project and that is not suffered by the
7 public at large.

1 SECTION 2. Section 62C of chapter 30 of the General Laws
2 is hereby amended by striking out the third paragraph and
3 inserting in the place thereof the following new paragraph:
4 No agency shall commence a project which is not exempted by
5 the provisions of any law or act on a permit, land transfer, or
6 financial assistance application for any such project unless the
7 secretary has determined that no environmental impact report is
8 required, or unless sixty days have elapsed following publication
9 by the secretary of notice of availability of a final environmental

10 impact report. No private person seeking a permit, land transfer,
11 or financial assistance from an agency for a project which is not
12 exempted by the provisions of any law shall commence that
13 project unless the secretary has determined that no environmental
14 impact report is required, or unless sixty days have elapsed
15 following publication by the secretary of notice of availability of
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16 a final environmental impact report, or unless the secretary has
17 made a written finding that such commencement does not
18 foreclose mitigation options and does not lead to the potential
19 for significant environmental damage.

1 SECTION 3. Section 62C of said chapter 30 is hereby further
2 amended by striking out the fifth paragraph and inserting in place
3 thereof the following new paragraph:
4 At least twice per month, with respect to the preceding half
5 month, the secretary shall issue notice of all filings, of the
6 availability of all reports received, and of all certificates and
7 determinations issued by the secretary pursuant to sections sixty-
-8 one to sixty-two I, inclusive. The notice shall be in such form as
9 the secretary shall determine is reasonably suited to informing all

10 interested agencies and persons of the receipt of such filings, the
11 availability of such reports, and the issuance of such certificates
12 and determinations. The date of issuance of notice of availability
13 for any such report, certificate, or determination shall be the date
14 upon which it is published hereunder.

1 SECTION 4. Section 62H of said chapter 30 is hereby
2 amended by striking out the first two paragraphs and inserting
3 in place thereof the following:
4 The superior court shall have jurisdiction to review a
5 determination by the secretary pursuant to sections sixty-two
6 through sixty-two 1, inclusive, as follows:
7 (a) The superior court shall have jurisdiction over an action,
8 brought by a person proposing a project, for judicial review of
9 the certificate issued by the secretary determining that an

10 environmental impact report is required and setting out its scope;
11 (b) The superior court shall have jurisdiction over an action,
12 brought by a city or town, an aggrieved person or any ten persons
13 domiciled in the commonwealth, for judicial review of a
14 determination by the secretary that an environmental impact
15 report is not required;
16 (c) The superior court shall have jurisdiction over an action,
17 brought by a person proposing a project, for judicial review of
18 a determination by the secretary that a final environmental impact
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19 report does not comply with sections sixty-two through sixty-
-20 two I inclusive; and
21 (d) The superior court shall have jurisdiction over an action,
22 brought by a city or town, an aggrieved person, or any ten persons
23 domiciled in the commonwealth, for judicial review of a
24 determination by the secretary that a final environmental impact
25 report complies with sections sixty-two through sixty-two I
26 inclusive.
27 Notwithstanding the foregoing, the superior court shall have
28 jurisdiction over an action for judicial review of a determination
29 by the secretary as to whether an environmental impact report
30 is required, as provided in this section, only if the secretary, the
31 attorney general and, in the case of an action that is not brought
32 by the project proponent, the person or agency proposing the
33 project receive, within sixty days of the issuance of notice of the
34 secretary’s determination, a notice of the intention to commence
35 such an action indicating the particular issues to be considered
36 in such action. An action for judicial review of a determination
37 by the secretary as to whether an environmental impact report
38 is required may be commenced thirty days after the secretary and
39 the attorney general, and, if applicable, the project proponent
40 receive notice of the intention to commence such an action
41 provided such action is commenced no later than thirty days
42 following the first issuance of a permit or grant of financial
43 assistance by an agency or no later than one hundred and twenty
44 days after issuance of notice of the secretary’s determination,
45 whichever occurs later, for a private project and no later than one
46 hundred and twenty days after issuance of such notice for a public
47 project.
48 Notwithstanding anything to the contrary in this section, the
49 superior court shall have jurisdiction over an action for judicial
50 review of a determination by the secretary as to whether a final
51 environmental impact report complies with sections sixty-two
52 through sixty-two I inclusive, as provided in this section, only if
53 the secretary, the attorney general, and in the case of an action
54 that is not brought by the project proponent, the person or agency
55 proposing the project, receive within sixty days of the issuance
56 of notice of the availability of said final environmental impact
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57 report notice of the intention to commence such an action
58 indicating the particular issues to be considered in such action.
59 An action for judicial review of a determination by the secretary
60 as to whether a final environmental impact report complies with
61 sections sixty-two through sixty-two I, inclusive, may be
62 commenced thirty days after the secretary, the attorney general,
63 and, if applicable, the project proponent receive notice of the
64 intention to commence such an action provided said action is
65 commenced no later than thirty days following the first issuance
66 of a permit or grant of financial assistance by an agency for a
67 private project and no later than one hundred and twenty days
68 after issuance of notice of availability of said final environmental
69 impact report under section sixty-two C for a public project.
70 Notwithstanding any provision of general law or any special
71 law to the contrary, no action by a person proposing a project,
72 a city or town, a person aggrieved or any ten persons domiciled
73 in the commonwealth may be brought for judicial review of any
74 determination by the secretary pursuant to sections sixty-two
75 through sixty-two 1, except as authorized by this section.
76 In the event an action is commenced for judicial review of a
77 determination by the secretary, the superior court shall uphold
78 the secretary’s determination unless it finds that it was in excess
79 of his or her statutory authority, arbitrary or capricious, based
80 upon an error of law or an abuse of discretion. In reviewing the
81 secretary’s determination, the superior court shall limit its inquiry
82 to a review of the record that was before the secretary at the time
83 of his or her determination, including all submittals made by the
84 agency or person proposing the project, all comments received by
85 the secretary in response to these submittals, and all certificates
86 issued by the secretary.

1 SECTION 5. Section 62H of said chapter 30 is hereby
2 amended by inserting after Section 62H the following two
3 sections;
4 Section 621. Upon application by the executive office or body
5 of a city or town, the secretary may review, under the provisions
6 of sections 62 through 62H, inclusive, a project that does not
7 require agency action or other approval but that does require the
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8 issuance of a permit or other approval by the city or town. In order
9 to accept such an application, the secretary must make formal

10 findings within thirty (30) days after receipt of such application
11 as to all of the following: (1) that the city or town has made timely
12 application; (2) that the project falls within one or more of the
13 categories listed at 301 CMR 11.25, 301 CMR 11.26 or 301 CMR
14 11.27 as may be amended; (3) that the issuance of such permit
15 or approval has the potential to result in significant damage to
16 the environment; (4) that the review is essential to avoid or
17 minimize that damage; (5) that the city or town which has applied
18 for such review has sufficient authority to insure implementation
19 of measures necessary to avoid or minimize that damage when
20 making its decision on such permit or approval; (6) that all
21 relevant local boards and officials have agreed in writing to be
22 bound by the standards and procedures set for agencies in sections
23 61 through 62H; and (7) that the review will not cause undue
24 hardship to any affected parties. Failure of the secretary to make
25 such findings within the said thirty (30) days after receipt of such
26 application from the city or town shall be conclusively deemed
27 to be a decision by the secretary that review of the project is not
28 warranted.
29 If the secretary accepts a project for review under the provisions
30 of this section, the project shall be reviewed in the same way as
31 are projects requiring agency action, provided that the scope of
32 the review shall be limited to that part of the project which is
33 within the subject matter jurisdiction of the city or town permit
34 or other approval.
35 Section 62J. The attorney general may bring an action for
36 injunctive relief against any person or agency for violation of any
37 provision of section 61 or sections 62 through 621, inclusive, or
38 any provision of any regulation or determination issued
39 thereunder, and the superior court shall have jurisdiction to enjoin
40 such violation and to grant such further relief as it may deem
41 appropriate. Any person who violates any provision of section 61
42 or sections 62 through 621, inclusive, or any provision of any
43 regulation or determination issued thereunder, may be subject to
44 a civil penalty not to exceed twenty-five thousand dollars for each
45 violation; provided, however, that each day such violation occurs
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46 or continues following notice of the violation by the secretary shall
47 be a separate offense. The superior court shall have jurisdiction
48 over an action brought by the attorney general to obtain the civil
49 penalties authorized by this section.
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