
HOUSE No. 390
By Mr. Angelo of Saugus, petition of Steven Angelo, Robert A.

Durand and Thomas P. Walsh for legislation to make certain changes
in the oil and hazardous material release prevention and response law
of the Commonwealth. Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Ninety-Two.

An Act to further improve and enhance the environmental
PROTECTION ACTIVITIES OF THE COMMONWEALTH.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Section 3B of chapter 7of the General Laws, as
2 appearing in the 1990 Official Edition, is hereby amended by
3 inserting after the fourth paragraph the following paragraph;
4 The provisions of this section shall not apply to fees set pursuant
5 to section eighteen of chapter twenty-one A or section three B of
6 chapter twenty-one E.

1 SECTION 2. Chapter 21A of the General Laws, as appearing
2 in the 1990 Official Edition, is hereby amended by inserting after
3 section 18 the following sections:
4 Section 19. As used in this section, and in sections nineteen A
5 through nineteen J, inclusive, the words “final remedial response
6 plan”, “hazardous material”, “imminent hazard”, “interim
7 remedial response” “oil”, “permanent solution”, “person”,
8 “release”, “respond”, “response”, “response action”, “short term
9 measure”, “site”, “temporary measure”, “threat of release”, and

10 “vessel” shall, unless the context clearly requires otherwise, be
11 defined and used the same way they are defined and used in
12 chapter twenty-one E, and the following words shall, unless the
13 context clearly requires otherwise, have the following meanings:
14 “Board”, the board of registration of hazardous waste site
15 cleanup professionals, established pursuant to section nineteen A.
16 “Department”, the department of environmental protection.
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17 “Waste site cleanup activity opinion”, a professional opinion,
18 excluding legal advice or a legal opinion, that is related to one
19 or more response actions as set forth in this definition. A waste
20 site cleanup opinion shall not be relied on as sufficient to protect
21 public health, safety, welfare, and the environment, unless such
22 opinion is rendered by a hazardous waste site cleanup agent
23 licensed pursuant to sections nineteen through nineteen J,
24 inclusive, who (a) is qualified by appropriate education, training,
25 and experience, and (b) has either (l)(i) in the case of an opinion
26 related to an assessment, managed, supervised, or actually
27 performed such assessment, or (ii) periodically observed the
28 performance by others of such assessment; or (2) in the case of
29 an opinion related to a containment or removal action, has either
30 (i) managed, supervised, or actually performed such action, or(ii)
31 periodically observed the performance by others of such action
32 to determine whether the completed work has complied with the
33 provisions of chapter twenty-one E and the Massachusetts
34 Contingency Plan promulgated pursuant to said chapter. Such an
35 opinion shall include, without limitation, an opinion as to whether
36 or not (1) any one or more of the following is adequate to protect
37 public health, safety, welfare, and the environment and to comply
38 with the provisions of said chapter twenty-one E and all other
39 laws, regulations, orders, permits, and approvals applicable to
40 such response action or response actions; an assessment, short
41 term measure, interim remedial response, temporary measure,
42 final remedial response plan, or permanent solution; or (2) a
43 permit is required for a response action pursuant to the provisions
44 of said chapter twenty-one E; or (3) if a permit is required
45 pursuant to the provisions of said chapter twenty-one E, whether
46 or not the permit application has been prepared in compliance
47 with the provisions of said chapter twenty-one E and the
48 Massachusetts Contingency Plan promulgated pursuant to said
49 chapter; or (4) public participation activities required of persons
50 other than the department pursuant to subsection (a) of section
51 fourteen of said chapter twenty-one E have been conducted in
52 compliance with the provisions of said chapter and all applicable
53 regulations; or (5) one or more response actions constitute a
54 temporary or permanent solution pursuant to the provisions of
55 said chapter twenty-one E; or (5) any other opinion that, pursuant
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56 to subsection (e) of section three of said chapter twenty-one E,
57 may be rendered only by a hazardous waste site cleanup
58 professional licensed pursuant to sections nineteen through
59 nineteen J, inclusive. This term shall not include the providing of
60 legal advice or of a legal opinion by an attorney.
61 “Hazardous waste site cleanup professional”, an individual
62 who. by reason of appropriate education, training, and
63 experience, is qualified, as attested by being licensed by the board,
64 to render waste site cleanup activity opinions that can be relied
65 on as sufficient to protect public health, safety, welfare, and the
66 environment.
67 Section 19A. There is hereby established within the executive
68 office of environmental affairs the board of registration of
69 hazardous waste site cleanup professionals. The board shall
70 consist of nine members. One member, who shall be the chairman
71 of the board, shall be the commissioner of the department or his
72 designee; provided, that said designee shall be a full-time employee
73 of the department at all times while he is so designated. The
74 governor shall appoint the other eight members of the board, who
75 shall be the following: five shall be hazardous waste site cleanup
76 professionals licensed by the board at all times while they are
77 members of the board effective one year after the date of
78 publication in the Massachusetts Register of the first regulations
79 promulgated pursuant to section nineteen B, provided, however,
80 one such licensed hazardous waste site cleanup professional shall
81 be a full-time employee of a manufacturing firm engaged in the
82 utilization of hazardous materials, and one other such licensed
83 hazardous waste site cleanup professional shall be a full-time
84 employee of a firm engaged in the manufacturing and processing
85 of petroleum products; one shall be a member of a statewide
86 organization that promotes the protection of the environment at
87 the time of his appointment and at all times while he is a member
88 of the board and who is knowledgeable with respect to issues
89 involving responding to releases of oil and hazardous materials;
90 one shall be a member of organized labor who is knowledgeable
91 with respect to issues involving responding to releases of oil and
92 hazardous materials; and one shall be a representative of local
93 government who is knowledgeable with respect to issues involving
94 responding to releases of oil and hazardous materials. Until one
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year after the date of publication in the Massachusetts Register
of the first regulations promulgated pursuant to section
nineteen B, five environmental professionals who have knowledge
and experience, and are presently engaged, in responding to
releases of oil and hazardous materials shall serve in place of the
five licensed hazardous waste site cleanup professionals; provided,
however, one such environmental professional shall be a full-time
employee of a manufacturing firm engaged in the utilization of
hazardous materials, and one other such environmental
professional shall be a full-time employee of a firm engaged in
the manufacturing and processing of petroleum products. The
terms of the eight members of the board initially appointed by
the governor shall expire one year after the date of publication
in the Massachusetts Register of the first regulations promulgated
pursuant to section nineteen B. The governor shall thereupon
appoint two licensed hazardous waste site cleanup professionals
to a one-year term beginning one year after the date of publication
in the Massachusetts Register of the first regulations promulgated
pursuant to section nineteen B, one licensed hazardous waste site
cleanup professional to a two-year term beginning on said date,
one licensed hazardous waste site cleanup professional to a three-
year term beginning on said date, one licensed hazardous waste
site cleanup professional to a four-year term beginning on said
date, the member of a statewide organization that promotes the
protection of the environment to a two-year term beginning on
said date, the member of organized labor to a four-year term
beginning on said date,and the representative of local government
to a four-year term beginning on said date. Thereafter, the term
of the eight members of the board appointed by the governor shall
be four years. Each of the eight members of the board appointed
by the governor whose term has expired shall continue to be
members of the board until his successor is appointed and
qualified, at which time the successor shall complete the unexpired
portion of the term. The eight members of the board appointed
by the governor shall serve without compensation.
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Subject to appropriation, the secretary of the executive office
of environmental affairs shall employ such staff and other persons
as are required to assist him or the board or both in the
performance of their functions or duties pursuant to sections
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134 nineteen through nineteen J, inclusive, including, without
135 limitation, administrative law judges who may conduct
136 adjudicatory proceedings held pursuant to sections nineteen
137 through nineteen J, inclusive; provided, that the board shall make
138 all final decisions in such adjudicatory proceedings.
139 Section 198. (a) The board, in consultation with an advisory
140 committee established herein, shall adopt, and may from time to
141 time amend and repeal, regulations as it deems necessary for the
142 implementation, administration, and enforcement of sections
143 nineteen through nineteen J, inclusive. Said regulations shall be
144 adopted, amended, or repealed pursuant to section two of chapter
145 thirty A and all other provisions of chapter thirty A governing
146 the adoption, amendment, and repeal of regulations. Said
147 regulations shall include, without limitation, requirements for
148 education, training, experience, and references and standards for
149 professional conduct. Said standards shall be sufficiently stringent
150 so that all waste site cleanup activity opinions rendered by all
151 individuals meeting such standards and licensed by the board shall
152 be rendered so that they protect public health, safety, welfare, and
153 the environment.
154 (b) There is hereby established within the department an
155 advisory committee to the board consisting of thirteen members.
156 All members of the advisory committee shall be appointed b\ the
157 commissioner of the department, and the advisory committee
158 shall initially consist of the following individuals: two
159 environmental consultants who have knowledge and experience
160 in responding to releases of oil and hazardous materials; two
161 environmental professionals who work for manufacturing firms
162 which utilize petroleum or hazardous materials and who have
163 knowledge and experience in responding to releases of oil and
164 hazardous materials; a fiduciary or a secured lender, as defined
165 pursuant to section two of chapter twenty-one E; one represen-
-166 tative from organized labor; one member of an organization
167 representing the real estate community; one representative of the
168 insurance industry; two representatives of statewide organizations
169 engaged in the promotion of protection of the environment; one
170 representative of local government; one individual who is an
171 industrial hygienist who is not employed by a hazardous waste
172 site cleanup professional; and one individual from the general
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173 public; provided, however, after January first, nineteen hundred
and ninety-three, if any of the two aforementioned environmental
consultants does not become licensed pursuant to sections
nineteen through nineteen J, inclusive, such individual shall be
replaced by a licensed hazardous waste site cleanup professional;
and provided, further, however, if any of the two aforementioned
environmental professionals employed by a manufacturing firm
utilizing petroleum or hazardous materials does not become
licensed pursuant to sections nineteen through nineteen J,
inclusive, such individual shall be replaced by a licensed hazardous
waste site cleanup professional so employed by such a
manufacturing firm. Each such member shall be knowledgeable
with respect to issues involving responding to releases of oil and
hazardous materials. Members of the advisory committee shall
serve without compensation for a term of four years. The advisory
committee shall meet at least once every three months. The
advisory committee shall review, and shall supply recommenda-
tions concerning, the development of regulations relative to the
licensing and standards of conduct of individuals as hazardous
waste site cleanup professionals. The board shall consult with the
advisory committee before adopting, amending, or repealing any
regulation pursuant to sections nineteen through nineteen J,
inclusive.
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(c) Without limiting the generality or applicability of the
foregoing, by no later than January first, nineteen hundred and
ninety-three, the board, in consultation with the advisory
committee established pursuant to subsection (b), shall
promulgate, in accordance with section two of chapter thirty A,
and shall submit to the state secretary for publication in the
Massachusetts Register, in accordance with sections five and six
of chapter thirty A, regulations establishing standards for
education, training, experience, and references that must be met
by all individuals in order to thereafter be eligible to be licensed
by the board as a hazardous waste site cleanup professional. By
no later than July first, nineteen hundred and ninety-two, the
board, in consultation with said advisory committee, shall submit
to the state secretary for publication in the Massachusetts
Register, and the state secretary shall publish in the Massachusetts
Register, in accordance with sections five and six of chapter
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212 thirty A, the notice required by section two of chapter thirty A
213 and a draft of the regulations described in the preceding sentence.
214 Upon written request from an individual licensed by the board
215 as a hazardous waste cleanup professional, the board may render
216 an advisory opinion interpreting one or more regulations
217 promulgated by the board establishing standards for honest and
218 ethical practices. An opinion rendered by the board, until and
219 unless amended or revoked, shall be a defense in a criminal action
220 brought under sections nineteen through nineteen J, inclusive,
221 and shall be binding on the board in any subsequent proceedings
222 concerning the individual who requested the opinion and acted
223 in good faith in reliance thereon, unless material facts were
224 omitted or misstated by the individual in the request for an
225 opinion. Such requests shall be confidential; provided, however,
226 that the board may publish such opinions, but the name of the
227 requesting individual and any other identifying information shall
228 not be included in such publication unless the requesting
229 individual consents to such inclusion.
230 Notwithstanding any other general or special law to the
231 contrary, no licensed hazardous waste site cleanup professional
232 shall be liable to any other person for making any disclosure in
233 good faith if such disclosure is required pursuant to any law or
234 to any regulation or order of the board or of the department or
235 of any agency of the United States, or of the commonwealth, or
236 of any city or town or other body politic, or pursuant to any court
237 order or judicial process.
238 Section 19C. The hoard may license individuals to be
239 hazardous waste site cleanup professionals. Each application for
240 an initial license or license renewal shall be accompanied by a fee
241 established by the board, in consultation with the advisory
242 committee established pursuant to subsection (b) of section
243 nineteen B, that shall be set to cover all costs of processing the
244 application, and each licensee whose license is valid for one year
245 or more shall pay an annual fee that shall be set to cover all costs
246 of administering and enforcing sections nineteen through
247 nineteen J, inclusive, and shall otherwise be set in accordance with
248 the provisions of section three 8 of chapter seven. The board may
249 deny an application for an initial license or for a license renewal,
250 or suspend or revoke a license, at any time for cause. The board
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251 may grant an application for an initial license or for a license
renewal, and may allow a license to remain in effect, only if and
while the board is persuaded that the applicant for or holder of
the license is in compliance, and will be in compliance routinely
and on a continuing basis, with all standards and requirements
applicable to hazardous waste site cleanup professionals. Each
license issued pursuant to sections nineteen through nineteen J,
inclusive, shall be issued only to an individual, shall be valid only
for the individual to whom it is issued, and may not be transferred.
Each license issued pursuant to sections nineteen through
nineteen J, inclusive, shall be for a period not to exceed five years,
unless a shorter term is specified therein, or unless sooner
suspended or revoked. Any individual whose application for an
initial license or for a license renewal is denied, or whose license
is revoked, may be barred by the board from applying for a license
for a period of not more than five years. The term during which
reapplication is barred shall be established as part of the
determination or decision of the board in the proceedings
concerning the denial or revocation.
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The board shall cause notice of each license application,
approval, denial, suspension, and revocation, of the lifting or
termination of each license suspension, and of each public censure
and private censure, and of the results of all adjudicatory
proceedings thereon, to be given to the department promptly and
in whatever ways are necessary in order to enable the department
to promptly and properly exercise its powers and perform its
duties pursuant to the provisions of this chapter, chapter twenty-
one E, and all other applicable laws. The board shall not approve
an application for an initial license or for a license renewal until
at least thirty days after the department has received said notice,
or until the department has notified the board in writing that it
has no obligation to the approval of the application, whichever
occurs first.
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Section I9D. Effective on and after one year after publication
in the Massachusetts Register of the first regulations promulgated
pursuant to section nineteen B, no person shall be, or act as, or
advertise as, or hold himself out to be, or represent himself as
being, a hazardous waste site cleanup professional unless that
person is in possession of a valid license issued by the board.
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290 The provisions of sections nineteen through nineteen J,
291 inclusive, and of chapter twenty-one E, and regulations
292 promulgated thereto, shall not restrict or prohibit and shall not
293 be construed as restricting or prohibiting any person who is a full-
-294 time employee or may become a full-time employee of a person
295 who is or may potentially be an owner or operator as defined in
296 said chapter twenty-one E or of a person who is or may potentially
297 be liable pursuant to the provisions of said chapter twenty-one E
298 from being licensed as a hazardous waste site cleanup professional
299 if so qualified pursuant to standards established, through
300 regulation, by the board. The provisions of section nineteen
301 through nineteen J, inclusive, and of chapter twenty-one E, and
302 regulations promulgated thereto, shall not restrict or prohibit and
303 shall not be construed as restricting or prohibiting any such full-
-304 time employee, if so licensed, from undertaking any activity
305 permitted by regulations for hazardous waste site cleanup
306 professionals at the request of such employee’s employer.
307 Section I9E. Personnel or authorized agents of the board or
308 of the department may at all reasonable times enter any known
309 or suspected site, vessel, or other location, whether public or
310 private, for the purpose of investigating, sampling, inspecting, or
311 copying any records, condition, equipment, practice, or property
312 relating to activities subject to sections nineteen through
313 nineteen J, inclusive. Personnel or authorized agents of the board
314 may and shall seek a warrant authorizing such entry whenever
315 they wish to enter any location and either they do not wish to
316 ask permission for such entry first or permission for such entry
317 has been sought and refused. Any court, judge, or justice
318 authorized to issue warrants authorizing such entry by personnel
319 or authorized agents of the board upon a showing that such entry
320 is necessary to allow the board to carry out its regular procedures
321 for verifying compliance with sections nineteen through
322 nineteen .1. inclusive, and the regulations promulgated by the
323 board pursuant to sections nineteen through nineteen J, inclusive.
324 Wh ere necessary to ascertain facts relevant to. or not available
325 at, such site, vessel, or other location, any person shall, upon
326 request of any officer, employee, or duly authorized representative
327 of the board or of the department, furnish information relating
328 to activities subject to sections nineteen through nineteen J,
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inclusive, and shall permit said officers, employees, or authorized
representatives to have access to, and to copy, all records relating
to said activities.

329
330
331
332 In the event that the board or the department has reason to

believe that any person has made fraudulent representations to
the board or the department or has destroyed or concealed
evidence relating to any activity subject to sections nineteen
through nineteen J, inclusive, the board or the department may
seize any records, equipment, property, or other evidence it deems
necessary.
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338
Section 19F. Whenever it appears that there is a violation of

any provision of sections nineteen through nineteen J, inclusive,
or of any regulation, license, or order issued or adopted
thereunder, the board may issue to a person causing or
contributing, or likely to cause or contribute, to such violation
an orderrequiring the production or analysis of samples, requiring
the production of records, or imposing such restraints on or
requiring such action by said person, as the board deems necessary
to abate or prevent such hazard or violation. Issuance of an order
pursuant to this section shall not preclude, and shall not be
deemed an election to forego, any action to suspend or revoke
a license, to recover damages, or to seek injunctive relief, civil or
criminal penalties, or any other remedy.

339
340
341
342
343
344
345
346
347
348
349
350
351

The board shall cause notice of each order, and of the results
of all adjudicatory proceedings thereon, to be given to the
department as promptly as necessary and in whatever ways are
necessary in order to enable the department to promptly and
properly exercise its powers and perform its duties pursuant to
the provisions of this chapter, chapter twenty-one E, and all other
applicable laws.
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Section I9G. (1) The board may assess a civil administrative
penalty on a person who fails to comply with any provision of
any regulation, order, or license issued or adopted by the board,
or with any provision of sections nineteen through nineteen J,
inclusive, subject to the following requirements;
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(a) In all cases, such noncompliance occurred after the board
had given such person written notice of such noncompliance, and
after reasonable time, as determined by the board and stated in
said notice, had elapsed for coming into compliance; provided,
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368 that the board may assess such penalty without providing such
369 written notice if such failure to comply: (i) was part of a pattern
370 of noncompliance and not an isolated instance, or (ii) was willful
371 and not the result of error, or (iii) resulted in significant impact
372 on public health, safety, welfare, or the environment. For the
373 purpose of determining whether noncompliance was part of a
374 pattern of noncompliance and not an isolated instance, the board
375 shall consider, but not be limited to, the following: whether or
376 not the board had previously notified the person of any
377 noncompliance on two occasions during the previous four-year
378 period, or of any noncompliance with the same provision of a law,
379 regulation, order, or license as the current noncompliance during
380 the previous five-year period; and whether or not the current and
381 previous noncompliances, considered together, indicate a
382 potential threat to public health, safety, welfare, or the
383 environment or an interference with the ability of the board to
384 efficiently and effectively administer the board’s programs or to
385 enforce any regulation, order, or license the board has issued or
386 adopted or any provision of sections nineteen through nineteen J,
387 inclusive. If a person who has received a notice of noncompliance
388 fails to come into compliance within the time period stated in such
389 notice, the civil administrative penalty may be assessed by the
390 board upon such person from the date of receipt of such notice.
391 (b) All other provisions of section sixteen of chapter twenty-
-392 one A shall apply to all administrative and judicial proceedings
393 for the assessment of civil administrative penalties pursuant to this
394 section, except that for each day a violation occurs or continues,
395 the civil administrative penalty for such violation shall not exceed
396 one thousand dollars. This remedy shall be in addition to any
397 other provided by law.
398 (c) In addition to the requirements set forth in paragraphs (a)
399 and (b), the following additional requirements shall apply to all
400 noncompliance except noncompliance with section nineteen D;
401 (i) No notice of intent to assess a civil administrative penalty
402 shall be issued until the person to whom the notice is intended
403 to be issued has been given an opportunity to informally discuss
404 the alleged noncompliance with the board. Such informal
405 discussion shall not be an adjudicatory proceeding and shall not
406 be subject to those provisions of chapter thirty A governing
407 adjudicatory proceedings;
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408 (ii) In every proceeding involving assessment of a civil
administrative penalty, the person on whom the civil administra-
tive penalty is assessed shall have the right to choose to either pay
the full amount of the civil administrative penalty or attend and
successfully complete a course of remedial education prescribed
by the board. If the person on whom the civil administrative
penalty is assessed chooses to, but does not, attend and
successfully complete the course of remedial education prescribed
by the board, the person on whom the civil administrative penalty
is assessed shall pay the full amount of the civil administrative
penalty, plus interest calculated from the date on which he chose
to attend the course of remedial education; and
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(iii) Notwithstanding any provision of paragraph (b) to the
contrary, the total amount of a civil administrative penalty subject
to the provisions of paragraph (c) shall not exceed, in the
aggregate, one thousand dollars.
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(2) The board may issue a public censure or a private censure
to a licensee at any time for cause.

424
425

Section 19H. Any person aggrieved by a determination by the
board and who has legal standing to do so may request an
adjudicatory hearing before the board if the determination is made
in an adjudicatory proceeding as that term is defined and used
in chapter thirty A. Any such determination shall contain a notice
of the right to request a hearing and may specify a reasonable time
limit, not to exceed twenty-one days, within which said person
shall request such hearing. If no such request is timely made, the
determination shall be deemed assented to. If a timely request is
received, the board shall, within a reasonable time, act upon such
request. All adjudicatory proceedings before the board shall be
conducted in accordance with all provisions of chapter thirty A
governing the conduct of adjudicatory proceedings.
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If, in making a determination subject to this section, the board
finds that an imminent threat to public health or safety or to the
environment could result during the pendency of an adjudicatory
proceeding, the board may order that the determination become
provisionally effective and enforceable immediately upon
issuance, and shall remain so notwithstanding and until the
conclusion of the adjudicatory proceeding, unless the board
orders otherwise during the course of the adjudicatory proceeding.
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447 Any person aggrieved by a final decision of the board in an
448 adjudicatory proceeding held pursuant to this section may obtain
449 judicial review thereof pursuant to the provisions of chapter
450 thirty A.
451 Section 191. The superior court department of the trial court
452 shall have jurisdiction to enjoin violations of, or to grant such
453 additional relief as it deems necessary or appropriate to secure
454 compliance with, the provisions of sections nineteen through
455 nineteen J, inclusive, or of any regulation, license, or order issued
456 or adopted thereunder, upon the petition of the board, the
457 department, or the attorney general.
458 Section 19J. Any person who violates section nineteen D. or
459 who knowingly makes any materially false or inaccurate statement
460 in any application, record, report, plan, design, or statement
461 which said person submits to the board or the department, or who
462 knowingly makes any materially false, or inaccurate statement in
463 any record, report, plan, file, log, or register which that person
464 keeps or is required to keep pursuant to any law, regulation, or
465 order for the protection of the environment, or who knowingly
466 and materially falsifies, tampers with, alters, destroys, or disturbs
467 any mechanism, recovery, or control system, or any monitoring
468 device or method which any person maintains or which is required
469 to be maintained pursuant to any law, regulation, or order for
470 the protection of the environment, or who violates any provision
471 of sections nineteen through nineteen J, inclusive, in a manner
472 that constitutes knowing endangerment of public health or safety
473 or the environment, or who knowingly allows or suffers any of
474 his employees, agents, or contractors to do any of the foregoing,
475 shall be punished by a fine of not more than one thousand dollars
476 or by imprisonment in a house of correction for not more than
477 one year, or both. Each day each such violation occurs or
478 continues shall be considered a separate offense; provided, that
479 in no event shall a fine exceed, in the aggregate, ten thousand
480 dollars, and that a term of imprisonment shall not exceed, in the
481 aggregate, two years.

1 SECTION 3. Section 2of chapter 21E of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 inserting after the introductory paragraph the following
4 definition:
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5 “Advisory committee”, the waste site cleanup program advisory
6 committee established pursuant to section two A.

1 SECTION 4. Said section 2of said chapter 21E is hereby
2 further amended by inserting after the definition of “Exposure”
3 the following definition:
4 ' “Fiduciary”, a person (a) who is acting in any of the following
5 capacities: an executor or administrator as defined in section one
6 of chapter one hundred ninety-seven, including a voluntary
7 executor or a voluntary administrator; a guardian; a conservator;
8 a trustee under a will or intervivos instrument creating a trust
9 under which the trustee takes title to, or otherwise controls or

10 manages, property for the purpose of protecting or conserving
11 such property under the ordinary rules applied in the courts of
12 the commonwealth; or a trustee, pursuant to an indenture
13 agreement or similar financing agreement, for debt securities,
14 certificates of interest of participation in any such debt securities,
15 or any successor thereto, and (b) who holds legal title to, controls,
16 or manages, directly or indirectly, any site or vessel as a fiduciary
17 for purposes of administering an estate or trust of which such site
18 or vessel is a part.

1 SECTION 5. Said section 2of said chapter 21E is hereby
2 further amended by striking from the definition of “Imminent
3 hazard” the words “or otherwise unacceptable”.

1 SECTION 6. Said section 2of said chapter 21E is hereby
2 further amended by inserting after the definition of “Imminent
3 hazard” the following definition:
4 “Indicia of ownership primarily to protect a security interest”,
5 only those interests in real or personal property typically acquired
6 and held as security or collateral for payment or performance of
7 an obligation. Such interests shall include, without limitation, a
8 mortgage, deed of trust, lien, security interest, assignment, pledge,
9 or other right or encumbrance against real or personal property,

10 including those security interests which have a contingent interest
11 component, which are furnished by the owner thereof to assure
12 repayment of a financial obligation, and contractual participation
13 rights in such interests; provided, that the contract conferring such
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14 rights confers no other interest in the site or vessel. Such interests
15 shall not include the following; those to protect any interest in
16 property owned or held for investment purposes; a lease or a
17 consignment which may not be considered a secured transaction
18 under applicable principles of commercial law; interests of a
19 person acting as a trustee of property or of a business; and any
20 interest other than one created as a bona fide security interest in
21 real or personal property.

1 SECTION 7. Said section 2of said chapter 21E is hereby
2 further amended by striking out the definition of “Owner” or
3 “Operator” and inserting in place thereof the following
4 definition:
5 “Owner” or “Operator”, (a)( 1) in the case of a vessel, any person
6 owning, operating, or chartering by demise such vessel, (2) in the
7 case of a site, any person owning or operating such site, (3) in
8 the case of an abandoned site, any person who owned, operated,
9 or otherwise controlled activities at such site immediately prior

10 to such abandonment, (4) when a fiduciary who is not an owner
11 or operator pursuant to this definition has title or control or
12 management of a site or vessel, the grantor or settlor of the estate
13 or trust in question, to the extent the assets of the estate or trust
14 are insufficient to pay for liability pursuant to the provisions of
15 this chapter, and (5) when a secured lender who is not an owner
16 or operator pursuant to this definition has ownership or
17 possession of a site or vessel, any person who owned or operated
18 such site or vessel immediately prior to such secured lender
19 obtaining ownership or possession of such site or vessel. The term
20 shall include any estate or trust of which the site or vessel is a
21 part. The term shall not include the commonwealth to the extent
22 the commonwealth holds or held any right, title, or interest in a
23 site or vessel solely for the purpose of implementing or enforcing
24 the commonwealth’s rights or responsibilities pursuant to the
25 provisions of this chapter, unless the commonwealth caused or
26 contributed to the release or threat of release; provided, that
27 nothing in this definition or in this chapter shall be construed to
28 waive any immunity that public employers or public employees
29 may have pursuant to chapter two hundred fifty-eight. The term
30 shall not include a fiduciary or a secured lender who meets the
31 requirements set forth in this definition.
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32 (b) A fiduciary shall not be deemed an owner or operator if
33 all of the following requirements are met;

34 (1) No act of the fiduciary’s causes or contributes to the release
35 or threat of release or causes the release or threat of release to
36 become worse than it otherwise would have been.
37 (2) After acquiring title to or commencing control or
38 management of the site or vessel, the fiduciary satisfies all of the
39 following conditions;
40 (A) the fiduciary notifies the department immediately upon
41 obtaining knowledge of a release or threat of release for which
42 notification is required pursuant to, and in compliance with,
43 section seven or regulations promulgated pursuant thereto,
44 (B) the fiduciary provides reasonable access to the site or vessel
45 to employees, agents, and contractors of the department to
46 conduct response actions, and to other persons intending to
47 conduct necessary response actions,
48 (C) the fiduciary notifies the department immediately upon
49 obtaining knowledge or reasonable basis for believing that there
50 are not sufficient assets available in the estate or trust to satisfy
51 one or more of the conditions set forth in subclause (D) of
52 clause (2) of this subsection of this definition, and
53 (D) upon obtaining knowledge of a release or threat of release
54 of oil or hazardous material, and to the extent that assets are
55 available in the estate or trust.
56 (i) the fiduciary undertakes reasonable steps to (a) prevent the
57 exposure of persons to oil or hazardous materials by fencing or
58 otherwise preventing access to the site or vessel, and (b) contain
59 the further release or threat ofrelease of oil or hazardous materials
60 from a structure or container.
61 (ii) if there is significant evidence of an imminent hazard to
62 public health, safety, welfare, or the environment from oil or
63 hazardous materials at or from the site or vessel, the fiduciary
64 takes action to control the potential for health damage, human
65 exposure, safety hazards, and environmental harm through
66 appropriate short term measures, and
67 (E) if the fiduciary elects to voluntarily undertake a response
68 action or portion of a response action at the site or vessel, the
69 fiduciary conducts such response action or portion of a response
70 action in compliance with the requirements of this chapter and
71 the Massachusetts Contingency Plan.
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72 A fiduciary who takes any action referred to in subclauses (A)
73 through (D), inclusive, of clause (2) of this subsection of this
74 definition shall not be deemed an owner or operator solely because
75 said fiduciary took such action.
76 Nothing in this chapter shall preclude claims against a fiduciary
77 solely in the fiduciary’s representative capacity.
78 Nothing in subclause (D) of clause (2) of this subsection of this
79 definition shall require a fiduciary to utilize any funds other than
80 the assets of the estate or trust to satisfy the conditions set forth
81 in subclause (D) of clause (2) of this subsection of this definition,
82 provided that all of the conditions of this subsection of this
83 definition are met.
84 For the purposes of this chapter, the assets of the estate or trust
85 shall include: (i) any assets in the estate or trust of which the site
86 or vessel is a part, hereinafter referred to as “the estate or trust”;
87 (ii) any assets that are, at or subsequent to the time the fiduciary
88 obtained knowledge of a release or threat of release, placed in any
89 other estate or trust by action of or on behalf of a settlor or grantor
90 of the estate or trust when such settlor or grantor is or was an
91 owner or operator of the site or vessel, if such other estate or trust
92 is or was controlled or managed by the fiduciary of the estate or
93 trust; and (iii) any assets that are, at or subsequent to the time
94 the fiduciary obtained knowledge of a release or threat of release,
95 transferred by the fiduciary out of the estate or trust for less than
96 full and fair consideration, as determined by the fiduciary in good
97 faith.
98 Nothing in this definition shall affect the liability, responsibil-
-99 ities, or rights of a grantor or beneficiary of an estate or trust,

100 or of any person other than a fiduciary acting solely in his
101 representative capacity, pursuant to the provisions of this chapter
102 or any other law.
103 (c) A secured lender shall not be deemed an owner or operator
104 if all of the following requirements are met:
105 (1) No act of the secured lender’s, or of the secured lender’s
106 employee or agent, causes or contributes to the release or threat
107 ofrelease or causes therelease or threat of release to become worse
108 than it otherwise would have been.
109 (2) Before acquiring ownership or possession of the site or
110 vessel, the secured lender does not participate in the management
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of the site or vessel. For purposes of this definition, participation
in the management of the site or vessel shall include substantially
divesting from the borrower or any other person possession or
control over those aspects of the operations involving the
management of oil or hazardous materials, and shall not include
doing any combination of one or more of the following:

11l
112
113
114
115
116

(A) requiring or conducting assessments of the site or vessel
or any portion thereof,

117
118

(B) engaging in the regular or periodic monitoring of the
business conducted at or on the site or vessel,

119
120

(C) making the provision or continuation of financing
conditional on covenants, representations, or warranties
concerning any combination of one or more of the following: the
proper handling, use, storage, transport, or disposal of oil or
hazardous materials at or from the site or vessel; the timely and
properresponse to releases or threats ofrelease of oil or hazardous
materials at or from the site or vessel; the maintenance of the site
or vessel in compliance with the provisions of this chapter and
other applicable laws or regulations; or the periodic submission
of information concerning oil or hazardous materials at or from
the site or vessel,

121
122
123
124
125
126
127
128
129
130
131
132 (D) providing periodic advice, information, guidance, or

direction concerning the general business and financial aspects of
a borrower’s operations, excluding advice, guidance, or direction
concerning those aspects of the borrower’s operations involving
the management of oil or hazardous materials described in sub-
clause (C) of clause (2) of this subsection of this definition,

133
134
135
136
137

(E) providing general information concerning a borrower’s
obligations pursuant to the provisions of this chapter and the
Massachusetts Contingency Plan, information on how the
borrower may identify and select a hazardous waste site cleanup
professional licensed pursuant to sections nineteen through nine-
teen J, inclusive, of chapter twenty-one A, and general
information concerning a borrower’s obligations pursuant to
other federal, state, or local laws relative to the transportation,
storage, treatment, and disposal of hazardous waste or hazardous
materials, and

138
139
140
141
142
143
144
145
146
147

(F) engaging in financial workouts, restructuring, or
refinancings of the borrower’s obligations or undertaking

148
149
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150 activities to protect or preserve the value of the security interest
151 in a site or vessel, excluding activities involving those aspects of
152 the borrower’s operations involving the management of oil or
153 hazardous materials.
154 (3) After acquiring ownership or possession of the site or vessel,
155 and upon obtaining knowledge of a release or threat of release
156 of oil or hazardous material, the secured lender satisfies all of the
157 following conditions:
158 (A) the secured lender notifies the department immediately
159 upon obtaining knowledge of a release or threat of release for
160 which notification is required pursuant to, and in compliance
161 with, section seven or regulations promulgated pursuant thereto,
162 (B) the secured lender provides reasonable access to the site or
163 vessel to employees, agents, and contractors of the department
164 to conduct response actions, and to other persons intending to
165 coqduct necessary response actions,
166 (C) the secured lender undertakes reasonable steps to (i) pre-
-167 vent the exposure of persons to oil or hazardous materials by
168 fencing or otherwise preventing access to the site or vessel, and
169 (ii) contain the further release or threat or release of oil or
170 hazardous materials from a structure or container,
171 (D) if the secured lender elects to voluntarily undertake a
172 response action or portion of aresponse action at the site or vessel,
173 the secured lender conductgs such response action or portion of
174 a response action in compliance with the requirements of this
175 chapter and the Massachusetts Contingency Plan, and
176 (E) the secured lender acts diligently to sell or otherwise divest
177 itself of ownership or possession of the site or vessel. Whether the
178 secured lender is acting or has acted diligently to sell or otherwise
179 divest itself of ownership of possession of the site or vessel shall
180 be determined as follows:
181 (i) during the first eighteen months after the secured lenderfirst
182 acquired ownership or possession of the site or vessel, whichever
183 occurs earlier, there shall be a presumption that the secured lender
184 is acting diligently to sell or otherwise divest itself of ownership
185 or possession of the site or vessel; this presumption may be
186 rebutted by a preponderance of the evidence;
187 (ii) if the secured lender has not divested itself of ownership
188 or possession of the vessel or site after the expiration of the
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eighteen-month period specified in subclause (E)(i) of clause (3)
of this subsection of this definition, then during the next forty-
two months, the burden of proof shall be on the secured lender
to demonstrate by a preponderance of the evidence that the
secured lender is acting diligently to sell or otherwise divest itself
of ownership or possession of the site or vessel;

189
190
191
192
193
194

(iii) in determining whether or not the secured lender is acting
diligently to sell or otherwise divest itself of ownership or
possession of the site or vessel, the following factors shall be
considered;

195
196
197
198

(a) the use or uses to which the site or vessel was put or is being
put during the period in question,

199
200

(b) market conditions,201
202 (c) the extent of contamination of the site or vessel and the

impacts of such contamination on marketability of the site or
vessel,

203
204

(d) the applicability of, and compliance by such person with,
federal and state requirements relative to sale or divestment of
property in which such person holds or formerly held a security
interest, and

205
206
207
208

(e) legal constraints on sale or divestment of ownership or
possession;

209
210

(iv) if the secured lender has not divested itself of ownership
or possession of the site or vessel, within five years after the
secured lender first acquired ownership or possession, whichever
occurred earlier, and can establish by a preponderance of the
evidence that it satisfies all of the conditions in this subsection
of this definition, then, subject to the limitation provided below,
there shall be no liability under paragraph (a) of section five. A
secured lender who can establish by a preponderance of the
evidence that it satisfies all of the conditions in this subsection
of this definition and who has not divested itself of ownership or
possession of the site or vessel within five years after the secured
lender first acquired ownership or possession, and whose property
has been the site of arelease of oil or hazardous material for which
the department has incurred costs for assessment, containment,
or removal pursuant to section three A, four, five A, five B, eight,
nine, ten, eleven, twelve, thirteen, or fourteen, shall be liable to
the commonwealth only to the extent of the value of the property
following the department’s assessment, containment, and

211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
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229 response actions, less the total amount of costs reasonably paid
230 by said person for carrying out assessment, containment, and
231 response actions in compliance with the Massachusetts
232 Contingency Plan and all other applicable requirements of this
233 chapter.
234 A secured lender who takes any action referred to in sub-
-235 clauses (A) and (B) of clause (3) of this subsection of this definition
236 shall not be deemed an owner or operator because said secured
237 lender took such action. A secured lender who takes any action
238 referred to in subclauses (C) and (D) of clause (3) of this subsection
239 of this definition shall not be deemed an owner or operator solely
240 because said secured lender took such action.
241 A secured lender who meets all the requirements set forth in
242 the provisions of this subsection of this definition shall be
243 excluded from the definition of owner or operator only with
244 respect to releases and threats of release that first begin to occur
245 before such secured lender acquires ownership or possession of
246 the site or vessel. Notwithstanding any other provision of this
247 definition, a secured lender shall be deemed an owner or operator
248 with respect to any release or threat or release that first begins
249 to occur at or from a site or vessel during the time that such secured
250 lender has ownership or possession of it for any purpose.
251 Notwithstanding any other provision of this definition, a
252 secured lender shall be deemed an owner or operator of an
253 abandoned site if such secured lender owned, operated, or held
254 ownership or possession of such site pursuant to clause (3) of this
255 subsection of this definition immediately prior to such
256 abandonment.

1 SECTION 8. Said section 2of said chapter 21E is hereby
2 further amended by striking the definition of “Priority disposal
3 site” and inserting in place thereof the following:
4 “Priority disposal site”, a disposal site which constitutes a
5 substantial hazard to public health, safety, welfare, or the
6 environment, including but not limited to a disposal site which
7 is located within five hundred feet of a building being used as a
8 school and which causes an increased risk of exposure to children
9 from contamination in air, soil, or water.
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1 SECTION 9. Said section 2of chapter 21E is hereby further
2 amended by inserting after the definition of “Response action
3 contractor” or “contractor” the following definition:
4 “Secured lender”, (1) a person who holds indicia of ownership
5 in a site or vessel primarily to protect that person’s security interest
6 in said site or vessel;
7 ' (2) two persons when one holds indicia of ownership in a site
8 or vessel primarily to protect the other person’s security interest
9 in that site or vessel, if the person holding the indicia of ownership
10 is (a) wholly owned by the person holding the security interest,
11 or (b) an affiliate of the person holding the security interest and
12 both are wholly-owned, directly or indirectly, by the same person;
13 and
14 (3) persons who hold contractual participation rights in a
15 security interest, and any of the following which hold indicia of
16 ownership in a site or vessel primarily to protect that security
17 interest: a wholly-owned subsidiary ofany such person; an affiliate
18 ofany such person if both are wholly-owned, directly or indirectly,
19 by the same person; and any entity formed among such persons,
20 subsidiaries, or affiliates.

1 SECTION 10. Said section 2of said chapter 21E is hereby
2 further amended by striking out the definition of “Statement of
3 claim” or “statement” and inserting in place thereof the following
4 definition;
5 “Statement of claim” or “statement”, an instrument signed by
6 the commissioner, describing a particular site or sites or vessel or
7 vessels and naming the person or persons then deemed by the
8 commissioner to be liable under the provisions of this chapter with
9 respect to each such site or vessel and their residential addresses,

10 to the extent known to the commissioner, and declaring a lien
11 upon the property of such person or persons for the payment of
12 amounts due or to become due from such person or persons to
13 the commonwealth under the provisions of this chapter; provided,
14 however, that neither failure to state any such address nor the
15 designation of an incorrect address shall invalidate such
16 statement; and provided, further, that successive statements,
17 naming other persons so deemed to be liable, may be issued; and
18 provided, further, that if the property in question is owned or
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19 possessed by a fiduciary or a secured lender who is not liable under
20 the provisions of this chapter with respect to the site or vessel in
21 question, the mention of the fiduciary or the secured lender in the
22 statement as a person who owns or possesses the site or vessel
23 shall not constitute a finding or evidence that such person is liable
24 under the provisions of this chapter, and the lien shall only be
25 on the property in question and not upon all property of such
26 fiduciary or secured lender.

1 SECTION 11. Said section 2of said chapter 21E is hereby
2 further amended by striking from the definition of “Substantial
3 hazard” the words “or otherwise unacceptable”.

1 SECTION 12. Said chapter 21E is hereby further amended by
2 inserting after section two the following section:
3 Section 2A. There is hereby established within the department
4 the waste site cleanup program advisory committee. All members
5 of the committee shall be appointed by the commissioner. The
6 advisory committee shall, at a minimum, consist of one or more
7 representatives of industrial, commercial, and small business
8 organizations, municipalities, organizations for the promotion of
9 protection of the environment, and the general public. All

10 members of the committee shall serve without compensation. The
11 advisory committee shall meet at least once every three months.
12 The advisory committee shall review, and shall supply
13 recommendations concerning, the development of regulations
14 pursuant to this chapter and other actions of major programmatic
15 or policy significance pursuant to this chapter. The advisory
16 committee shall review, and supply recommendations concerning,
17 improvements in this chapter and other laws pertaining to
18 preventing and responding to releases of oil or hazardous
19 materials into the environment, and improvements in the ways
20 the implementation of such laws are administered and financed.
21 The advisory committee shall not supply recommendations
22 concerning, and shall have no jurisdiction over, any particular
23 matter as that term is defined in section one of chapter two
24 hundred sixty-eight A.
25 The department shall consult with the advisory committee
26 before adopting, amending, or repealing any regulation pursuant
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27 to this chapter or taking any other action of major programmatic
28 or policy significance pursuant to this chapter.
29 Beginning January first, nineteen hundred and ninety-three, the
30 department shall submit to the advisory committee, the governor,
31 the secretary of the executive office of environmental affairs, the
32 secretary of the executive office of administration and finance, the
33 joint committee on natural resources and agriculture, and the
34 house and senate committees on ways and means an annual report
35 that shall address at least the following;
36 (1) the regulations the department has promulgated and other
37 actions of major programmatic or policy significance that the
38 department has taken pursuant to this chapter during the
39 preceding twelve months;
40 (2) the regulations the department is then considering
41 promulgating and other actions of major programmatic or policy
42 significance that the department is then planning to take pursuant
43 to this chapter during the next twelve months;
44 (3) the progress that has been achieved in the previous twelve
45 months in implementing permanent or temporary solutions or
46 other response actions at sites;
47 (4) the progress that has been achieved in the previous twelve
48 months in identifying previously unidentified sites;
49 (5) the progress that the department has made in carrying out
50 each of its other duties pursuant to this chapter;
51 (6) the recommendations the department makes for improving
52 this chapter and other laws pertaining to preventing and
53 responding to releases and threats of release of oil or hazardous
54 materials into the environment, and for improvements in the ways
55 the implementation of such laws are administered and financed;
56 and
57 (7) the sites addressed by the department pursuant to para-
-58 graph (1) of subsection (p) of section three A and the sites
59 identified by the department pursuant to paragraph (2) of
60 subsection (p) of section three A.

1 SECTION 13. Section 3of said chapter 21E is hereby amended
2 by inserting after subsection (c) the following subsections:
3 (d) The department shall adopt, and from time to time amend
4 or repeal, regulations establishing classes or categories of persons
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5 or response actions or sites or vessels, or any combination of the
6 foregoing, so that such persons may carry out such response
7 actions at such sites or vessels only after prior issuance of a permit
8 issued by the department; and establishing classes or categories
9 of persons or response actions or sites or vessels, or any

10 combination of the foregoing, so that such persons may carry out
11 such response actions at such sites or vessels without prior
12 issuance of a permit issued by the department.
13 The department shall adopt, and from time to time amend or
14 repeal, regulations establishing one or more classes or categories
15 of permits for carrying out response actions in those cases for
16 which a permit is required.
17 In adopting, amending, and repealing all regulations pursuant
18 to this subsection, the department shall consider at least the
19 following:
20 (1) the existence, source, nature, and extent of a release or
21 threat of release of oil or hazardous materials;
22 (2) the nature and extent of danger to public health, safety,
23 welfare, and the environment;
24 (3) the magnitude and complexity of the actions necessary to
25 assess, contain, or remove the oil or hazardous material in
26 question;
27 (4) the extent to which there are legally enforceable
28 standardized methods and criteria for the class or category of
29 response action in question;
30 (5) the extent to which the department needs to be persuaded,
31 or is persuaded, or both, that persons who would obtain permits,
32 or who would be allowed to carry out a response action without
33 a permit, have demonstrated that they are able and willing to carry
34 out the response actions in question in compliance with the provi-
-35 sions of this chapter, all regulations adopted pursuant to this
36 chapter, and all other applicable statutes and regulations; and
37 (6) the extent to which department oversight is necessary to
38 ensure compliance with the provisions of this chapter.
39 Persons may carry out any response action without the prior
40 issuance of a permit issued by the department for such response
41 action if such response action is otherwise in compliance with the
42 provisions of this chapter, all regulations promulgated pursuant
43 to this chapter, and all other applicable statutes and regulations
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44 until all of the following have occurred; (a) licenses have been
45 issued to hazardous waste site cleanup professionals pursuant to
46 sections nineteen through nineteen J, inclusive, of chapter twenty-
-47 one A, and (b) standards and requirements for the class or
48 category of permit and response action in question have been
49 promulgated by the department and are in effect.
50 Except as otherwise provided in this chapter, no person shall
51 carry out any response action without the prior issuance of a
52 permit issued by the department for such response action, or in
53 any manner not in conformity with the terms and conditions of
54 such permit.
55 By no later than January first, nineteen hundred and ninety-
-56 three, the department shall promulgate in accordance with
57 section two of chapter thirty A, and shall submit to the state
58 secretary for publication in the Massachusetts Register, in
59 accordance with sections five and six of chapter thirty A, regu-
-60 lations, standards, and requirements required by this subsection.
61 By no later than July first, nineteen hundred and ninety-two, the
62 department shall submit to the state secretary for publication in
63 the Massachusetts Register, and the state secretary shall publish
64 in the Massachusetts Register, in accordance with sections five
65 and six of chapter thirty A, the notice required by section two
66 of chapter thirty A and a draft of the regulations, standards, and
67 requirements described in the preceding sentence. After the initial
68 promulgation of regulations, requirements, and standards
69 required by this subsection, the department may amend or repeal
70 them, or adopt additional ones, in accordance with all applicable
71 requirements of chapter thirty A.
72 (e) The department shall adopt, and from time to time amend
73 or repeal, regulations establishing classes or categories ofresponse
74 actions or sites or vessels, or any combination of the foregoing,
75 so that persons who carry out such response actions at such sites
76 or vessels shall be required to cause to be rendered a waste site
77 cleanup activity opinion, as that term is defined in section nineteen
78 of chapter twenty-one A. Without limiting the generality of the
79 foregoing, said regulations (1) shall set requirements for
80 reasonable documentation to support such opinions,
81 and (2) shall set requirements for the availability of such
82 opinions to the department and to other persons, and (3) may
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83 authorize one or more of the opinions described in
84 clauses (1) through (5), inclusive, of the definition of waste site
85 cleanup activity opinion, as that term is defined in section nineteen
86 of chapter twenty-one A, to be rendered by persons who are not
87 in possession of a valid license issued pursuant to sections nineteen
88 through nineteen J, inclusive, of chapter twenty-one A,
89 and (4) may establish classes or categories of response actions or
90 sites or vessels, or any combination of the foregoing, for which
91 a waste site cleanup activity opinion need not be rendered. The
92 department may impose terms and conditions on the applicability
93 of such regulations.

1 SECTION 14. Subsection (b) of section 3A of said
2 chapter 21E is hereby amended by striking out the first para-
-3 graph and inserting in place thereof the following;
4 By January fifteenth, nineteen hundred and eighty-seven, the
5 department shall publish a list of all disposal sites confirmed by
6 the department to that date, and a list of locations to be
7 investigated as possible disposal sites. Thereafter, the department
8 shall maintain such list and shall update and publish it on at least
9 a quarterly basis through January fifteenth, nineteen hundred and

10 ninety. Effective after January fifteenth, nineteen hundred and
11 ninety-two, the department shall maintain, and shall publish on
12 at least an annual basis, a list of all sites confirmed by the
13 department to the date of publication, and a list of other sites as
14 provided in this section. Such lists shall state the response action
15 status of each location confirmed as a disposal site or as a site.
16 The department may hold confidential any information regarding
17 any location if the department determines that public disclosure
18 might interfere with enforcement action by the department or the
19 attorney general. For purposes of implementing this subsection,
20 a “location to be investigated” shall mean a location that, based
21 upon the uses of the property, the conditions reported, or other
22 information the department has, is reasonably likely to be a
23 disposal site.

1 SECTION 15. Said subsection (b) of said section 3A of said
2 chapter 21E is hereby further amended by striking out
3 clauses (3) and (4) of the fourth paragraph and inserting in
4 place thereof the following:
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5 (3) by January 15, 1989, at least 1000 additional locations
6 beyond those listed in the previous year;
7 (4) by January 15, 1990, at least 1,000 additional locations; and
8 (5) by January 15, 1992, and at least once each year thereafter,
9 all additional sites of which the department has knowledge, except

10 that the department shall not be required to list a site where there
11 occurred a release of oil or hazardous material for which sufficient
12 response actions were taken, or for which no response actions were
13 necessary, such that including the site on a list published pursuant
14 to this section is not necessary to carry out the purposes of this
15 section; provided, that the department has in effect regulations
16 setting forth the criteria the department shall use in determining
17 which sites need not be included on said list to carry out the
18 purposes of this chapter, which regulations shall be promulgated
19 as expeditiously as is feasible.

1 SECTION 16. Said section 3A of said chapter 21E is hereby
2 further amended by striking out subsection (c) and inserting in
3 place thereof the following:
4 (c) The department shall continuously carry out a comprehen-
-5 sive program to identify sites in the commonwealth, with
6 particular emphasis on sites that pose a substantial hazard. Such
7 program shall ensure that sufficient sites are discovered to enable
8 the department to meet therequirements of subsection (p). By July
9 first, nineteen hundred and ninety-three, the department shall

10 publish a three-year plan which establishes a schedule of site
11 discovery activities to identify, at a minimum, significant threats
12 to public water supplies. No later than July first, nineteen hundred
13 and ninety-six, the department shall identify and list, pursuant to
14 subsection (b), sites which pose a significant threat to public water
15 supplies. The absence of a site from any such list shall not
16 constitute a finding that the site does not pose a substantial hazard
17 to health, safety, public welfare, or the environment.

1 SECTION 17. Said section 3A of said chapter 21E is hereby
2 further amended by striking out subsection (d) and inserting in
3 place thereof the following;
4 (d) In the Massachusetts Contingency Plan, the department
5 shall establish standards, procedures, and deadlines, all of which



1992] HOUSE -No. 390 29

6 shall be established in such terms that they can be legally enforced
7 pursuant to the provisions of this chapter or any other applicable
8 law, to ensure that response actions are taken in compliance with
9 the provisions of this chapter and the Massachusetts Contingency

10 Plan as expeditiously as practicable.

1 SECTION 18. Said section 3A of said chapter 21E is hereby
2 further amended by striking out subsection (f) and inserting in
3 place thereof the following:
4 (f) At each site, unless, pursuant to subsection (g), the
5 department finds that a level of no significant risk already exists
6 or that permanent solutions are feasible and that immediate
7 implementation of such solutions would be more cost-effective
8 than phased implementation of temporary and permanent
9 solutions, one or more temporary solutions shall be implemented

10 to the extent feasible. Such solutions shall eliminate any
11 substantial hazard to health, safety, public welfare, or the envi-
-12 ronment which is presented by the site or by any oil or hazardous
13 materials at or from the site in the environment, and may include,
14 but not be limited to, containment or removal of oil or hazardous
15 materials, relocation, or the provision of alternative water
16 supplies. Such solutions shall be carried out in accordance with
17 the provisions of this chapter and in accordance with standards,
18 procedures, and deadlines established pursuant to subsection (d).
19 Permanent solutions as required pursuant to subsection (g) shall
20 be required if the department finds that a level of no significant
21 risk does not yet exist, that permanent solutions are feasible, and
22 that immediate implementation of such solutions would be more
23 cost-effective than phased implementation of temporary and
24 permanent solutions.
25 To the maximum extent consistent with the provisions of this
26 chapter, the department shall establish standards, which shall be
27 established in such terms that they can be legally enforced
28 pursuant to the provisions of this chapter or any other applicable
29 law, for determining what is a temporary solution at one or more
30 types of sites.

1 SECTION 19. Said section 3A of said chapter 21E is hereby
2 further amended by striking out subsection (g) and inserting in
3 place thereof the following:
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4 (g) At each site, one or more permanent solutions shall be
5 implemented as necessary to achieve a level of no significant risk
6 to the extent feasible. No site shall be deemed to have had all the
7 necessary and required response actions taken for such site unless
8 and until a level of no significant risk exists or has been achieved
9 in compliance with the provisions of this chapter.

10 ■ For each site, either a report shall be submitted demonstrating
11 that a level of no significant risk exists or has already been
12 achieved at the site or else a plan shall be established that shall
13 include a timetable of definitive and enterprising steps to be taken
14 to identify, develop, and implement a feasible permanent solution
15 at the site, and that, for each step included in the plan, shall specify
16 who shall take that step. Where permanent solutions are not yet
17 feasible, the plan shall specify steps to be taken toward making
18 such solutions feasible including, where appropriate, the
19 development of technologies to be applied at the site, and shall
20 ensure that any temporary solutions at the site remain effective
21 until a permanent solution is effectuated. Such plans shall be
22 established and carried out in accordance with the provisions of
23 this chapter and in accordance with standards, procedures, and
24 deadlines established pursuant to subsection (d).
25 For purposes of this chapter, a “permanent solution” shall mean
26 a measure or combination of measures that, at a minimum, shall
27 ensure the attainment of “no significant risk”. For purposes of
28 this chapter, “no significant risk” shall mean a level of control of
29 each identified substance of concern at a site or in the surrounding
30 environment such that no such substance of concern shall present
31 a significant risk of damage to public health, safety, welfare, or
32 the environment during any foreseeable period of time. In deter-
-33 mining whether a permanent solution will achieve a level of no
34 significant risk, the department shall consider existing public
35 health or environmental standards where applicable or suitably
36 analogous, and any current or reasonably foreseeable uses of the
37 site and the surrounding environment that may be affected by the
38 oil or hazardous materials at the site or in the surrounding envi-
-39 ronment.
40 If appropriate, permanent solutions may be implemented on
41 portions of a site. Where feasible, a permanent solution shall
42 include a measure or measures designed to reduce to the extent
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43 possible the level of oil or hazardous materials in the environ-
-44 ment to the level that would exist in the absence of the site of
45 concern.
46 By no later than January first, nineteen hundred and ninety-
-47 three, the department shall promulgate in accordance with
48 section two of chapter thirty A, and shall submit to the state
49 secretary for publication in the Massachusetts Register, in
50 accordance with sections five and six of chapter thirty A,
51 standards for determining when there exists a level of no
52 significant risk. By no later than July first, nineteen hundred and
53 ninety-two, the department shall submit to the state secretary for
54 publication in the Massachusetts Register, and the state secretary
55 shall publish in the Massachusetts Register, in accordance with
56 sections five and six of chapter thirty A, the notice required by
57 section two of chapter thirty A and a draft of the standards
58 described in the preceding sentence. After the initial promulgation
59 of standards required by this subsection, the department may
60 amend or repeal them, or adopt additional ones, in accordance
61 with all applicable requirements of chapter thirty A.

1 SECTION 20. Said section 3A of said chapter 21E is hereby
2 further amended by striking out subsection (i) and inserting in
3 place thereof the following:
4 (i) The department shall have in effect the following:
5 (1) in cooperation with federal agencies, universities, other
6 states, private corporations and others, research, development,
7 and demonstration programs to develop and demonstrate the
8 viability of technologies necessary to accomplish the specifications
9 for permanent solutions pursuant to subsection (g). Such

10 programs shall be designed to help ensure that permanent
11 solutions as described in subsection (g) are achievable as quickly
12 as possible.
13 (2) in cooperation with federal agencies, universities, other
14 states, private corporations and others, training programs
15 designed to help to ensure that the department has access to
16 individuals with the expertise necessary to accomplish the
17 requirements of this section. Such programs shall provide for the
18 further training of current department personnel and for training
19 of potential future department personnel.



[JanuaryHOUSE - No. 39032

1 SECTION 21. Said section 3A of said chapter 21E is hereby
2 further amended by striking out subsection (j) and inserting in
3 place thereof the following;
4 (j) The commonwealth may provide incentives to encourage
5 voluntary cleanup efforts, and may negotiate with persons
6 potentially liable for response actions under paragraph (a) of
7 section five to ensure that they undertake needed response actions
8 at disposal sites; provided, however, that the department shall
9 ensure that all of the action deadlines specified in this section are

10 met. Toward that end, the department may establish and
11 implement intermediate deadlines for each disposal site, including
12 but not limited to, deadlines for compliance with orders and
13 termination of settlement discussions to ensure action consistent
14 with deadlines established pursuant to subsection (d). Without
15 limiting the generality of the foregoing;
16 (I) As part of such incentives or negotiations, the common-
-17 wealth may. in its sole discretion, enter into a covenant not to
18 sue concerning some or all of any liability to the commonwealth
19 pursuant to the provisions of this chapter, incuding future
20 liability; provided, that each covenant not to sue shall be in the
21 public interest.
22 (2) A person who has resolved his liability to the commonwealth
23 in an administrative or judicially approved settlement shall not
24 be liable to any other person who has received notice of and an
25 opportunity to join in the settlement, for claims for contribution,
26 cost recovery, or equitable share of liability regarding matters
27 addressed in the settlement. Such settlement does not discharge
28 any other person unless its terms so provide, but it reduces the
29 potential liability of all other liable persons by the amount of the
30 settlement.

1 SECTION 22. Said section 3A of said chapter 21E is hereby
2 further amended by striking out subsection (I).

1 SECTION 23. Said section 3A of said chapter 21E is hereby
2 further amended by striking out subsection (m) and inserting in
3 place thereof the following:
4 (m) Subject to the requirements of this chapter and of chapter
5 thirty A, the department shall revise the Massachusetts
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6 Contingency Plan to conform to the requirements of this chapter.
7 To the maximum extent consistent with the provisions of this
8 chapter, said plan shall include simple, standardized methods or
9 criteria for evaluating the degree of hazard present at a site

10 including, but not limited to, whether a site is an imminent or
11 substantial hazard, and the feasibility and effectiveness of
12 response actions intended or considered pursuant to subsections
13 (0 or (g). Such methods and criteria may comport with and
14 complement the methods and criteria of the National Contingency
15 Plan prepared pursuant to federal law, and shall be protective of
16 health, safety, public welfare, and the environment.

1 SECTION 24. Said section 3A of said chapter 21E is hereby
2 further amended by inserting after subsection (n) the following
3 subsections;
4 (o) The department shall audit a sufficient number of response
5 actions not overseen or conducted by the department to ensure
6 that response actions not overseen or conducted by the
7 department are performed in compliance with the provisions of
8 this chapter and the Massachusetts Contingency Plan. In each
9 year the department shall, at a minimum, audit twenty-five

10 percent of all sites for which annual compliance assurance fees
11 are required to be paid pursuant to section three B. The
12 department may establish additional audit targets for categories
13 of persons or response actions or sites, as defined pursuant to
14 subsection (d) of section three, based on the level of department
15 oversight provided to each category.
16 (p) The highest priority of the department under this chapter
17 shall be to ensure response actions and temporary and permanent
18 solutions at those sites which pose the greatest risk to public
19 health, safety, welfare, and the environment. To this end, the
20 department shall address the sites of greatest concern according
21 to the following minimum procedure and timetables:
22 (I) In each year, for at least one hundred sites which are among
23 those posing the greatest risk to public health, safety, welfare, or
24 the environment, the department shall ensure that a combination
25 of the following occur:
26 (i) a permit has been issued; or (ii) the department has issued
27 an order pursuant to clause (B) of paragraph (I) of subsection (c)
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28 of section ten for a person to apply for a permit to carry out
29 response actions, or to carry out response actions, or both; or (iii)
30 the department has taken or arranged for such response actions
31 as it reasonably deems necessary.
32 (2) In each year, the department shall, through the approval
33 of a permit, the issuance of an order, or the taking or arranging
34 for a response action by the department, identify one hundred
35 sites, which are among those posing the greatest risk to public
36 health, safety, welfare, or the environment, at which the
37 department shall, at a minimum, ensure that within five years of
38 the approval of a permit, the issuance of an order, or the
39 department arranging for or taking response actions, whichever
40 is applicable, temporary solutions are implemented to the extent
41 feasible prior to the implementation of permanent solutions. The
42 department shall ensure that permanent solutions are imple-
-43 mented within five years if the department finds that such
44 permanent solutions are feasible and would be more cost effective
45 than phased implementation of temporary and permanent
46 solutions.
47 Nothing in this section shall be construed to limit the authority
48 and responsibility of the department to ensure that short-term and
49 interim measures, response actions, and temporary and
50 permanent solutions are undertaken in a timely manner at all sites
51 which pose a significant risk to public health, safety, welfare, or
52 the environment.

1 SECTION 25. Said chapter 21E is hereby further amended by
2 inserting after section three A the following:
3 Section 38. Notwithstanding any general or special law to the
4 contrary, the department may, by regulation, establish permit
5 application fees payable by all persons filing applicatrions for a
6 permit pursuant to the provisions of this chapter. For the purposes
7 of this chapter, “permit” shall mean any permit, license, certificate,
8 formal determination, registration, plan approval, variance, or
9 other approval issued by or required by the department pursuant

10 to the authority of chapter twenty-one E. For applications filed
11 on or before December thirty-first, nineteen hundred and ninety-
-12 six, the fee for the category of permit application that involves
13 the most extensive processing and consideration shall not exceed
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14 six thousand dollars per application and shall be the highest
15 permit application fee. For applications filed on or after January
16 first, nineteen hundred and ninety-seven, the department shall, by
17 regulation, establish such fees based on the department’s
18 reasonable costs for processing and considering such permit
19 applications including, without limitation, providing technical
20 asistance, and performing and analyzing such environmental
21 monitoring as is necessary to act on such applications. Such fees
22 shall be based on a scale that accounts for the department’s costs
23 appropriate for different categories of permit applications and
24 permits. Permit application fees shall be payable upon filing the
25 application.
26 In instances of severe financial hardship, the commissioner or
27 his designee may grant a timely request to extend the time for
28 making payment. The department may require that persons
29 applying for permits as a result of an order issued pursuant to
30 clause (B) of paragraph (I) of subsection (c) of section ten, or as
31 a result of any other enforcement action by the department or
32 another agency of the commonwealth or its subdivisions, to pay
33 double the otherwise applicable fee.
34 Notwithstanding any general or special law to the contrary, the
35 department may, by regulation, establish annual compliance
36 assurance fees for response actions at sites or vessels, payable by
37 all persons who are carrying out response actions pursuant to the
38 provisions of this chapter, for each year or fraction thereof from
39 the time that notice is first required to be given to the department
40 pursuant to section seven until the time that a permanent solution
41 is being implemented or a level of no significant risk has been
42 achieved in accordance with subsection (g) of section three A;
43 provided, that such fees shall not be required for response actions
44 that are of short duration and that are in response to a sudden
45 release or threat of release of oil or hazardous material. Such fees
46 shall be based on the department’s costs for inspection, auditing,
47 and enforcement activities necessary to ensure compliance by
48 persons carrying out such response actions. Such fees shall be
49 based on a scale that accounts for the extent of such enforcement
50 and compliance activity that is appropriate for different categories
51 of permits; provided, that the compliance assurance fee for the
52 category of permit that involves the most extensive enforcement
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53 and compliance activity shall not exceed ten thousand dollars per
54 response action per site or vessel per year and shall be the highest
55 compliance assurance fee. At least forty-five days before the date
56 such fee is due, the department shall notify each person carrying
57 out such response action of the amount of the fee due and date
58 by which payment is due. In instances of severe financial hardship,
59 the commissioner or his designee may grant a timely request to
60 extend the time for making payment. Failure by any person to
61 pay any annual compliance assurance fee when due may result
62 in suspension of or, if such failure continues for sixty days or more,
63 may result in revocation of a permit issued pursuant to the
64 provisions of this chapter, and shall be grounds for denial of any
65 permit application filed by such person that is pending before the
66 department, and for suspension or revocation of any or all other
67 permits, licenses, or other approvals that such person has obtained
68 from the department. In the event of untimely payment, interest
69 on the amount due shall be assessed at the rate determined by
70 the secretary of the executive office of administration and finance
71 pursuant to section twenty-nine Cof chapter twenty-nine. Such
72 interest shall be in addition to any other remedy or penalty that
73 might be applicable. Notwithstanding the provisions of section
74 five, a person who has paid in full an annual compliance assurance
75 fee pursuant to this section, including interest if and when
76 applicable, shall not be liable to the commonwealth for the costs
77 incurred by the department or by its agents or contractors for
78 overseeing, or for supporting the overseeing of, the response
79 action being performed by such person at or for a site or vessel,
80 including but not limited to the costs of inspections, auditing, or
81 enforcement activities necessary to ensure compliance with
82 requirements for response actions at or for a site or vessel, if such
83 costs were incurred during the period for which the annual
84 compliance assurance fee was required to be paid for those
85 response actions at or for that site or vessel.
86 The department shall, by regulation, establish a schedule for
87 timely action on the permits pursuant to this chapter. Such
88 schedules may be based on the lengths of time appropriate for
89 different categories of permits, and may make provisions'for
90 situations when permits other than those required pursuant to this
91 chapter might be required. Each such schedule shall be as follows;
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92 (I) the schedule shall begin when an application is received by
93 the department and the application fee paid;
94 (2) one or more periods of reasonable length, based on the
95 nature and complexity of the review required of the department,
96 at the end of which time the department shall issue a decision to
97 grant or deny the permit, or an identification of deficiencies in
98 the application; provided, that the schedule may reasonably limit
99 the amount of time to which the applicant may remedy such

100 deficiencies;
101 (3) a period of reasonable length, based on the nature and
102 complexity of the review required of the department, beginning
103 with receipt of materials submitted by the applicant in response
104 to the department’s identification of deficiencies, at the end of
105 which time the department shall issue a decision to grant or deny
106 the permit;
107 (4) allowance for applicable state or federal public participation
108 requirements; and
109 (5) a provision extending the time periods set forth in clauses
110 (2) and (3) when action by another federal, state, or municipal
111 government agency is required before the department may act,
112 when judicial proceedings affect the ability of the department or
113 the applicant to proceed with application, when the department
114 has commenced enforcement proceedings which could affect the
115 application, or when the applicant provides written assent
116 extending any applicable time period.
117 If the department fails to take timely action on a permit
118 application within a time period set forth in the applicable
119 schedule, one day shall be subtracted from the number of days
120 allowed for the department’s next action in the appropriate
121 schedule for each day that the department’s action is tardy, unless
122 the period has been extended pursuant to clause (5). Should the
123 department fail to take timely action on a permit application
124 within the time period set forth in the applicable schedule pursuant
125 to clause (3), subject to any adjustment required by the preceding
126 sentence, the department shall refund without further appropri-

-127 ation the permit application fee paid by the applicant unless the
128 time period has been extended pursuant to clause (5), and shall
129 continue to process the permit application on a high priority basis.
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The requirements for schedules set forth in this section shall not
apply to adjudicatory hearings conducted by the department.

130
131
132 As a precondition to the department’s authority to establish

permit application fees and annual compliance assurance fees
pursuant to the provisions of this chapter, and prior to the first
establishment of such fees, the department shall promulgate all
regulations required pursuant to this section and the commis-
sioner shall have appointed members of the advisory committee
established pursuant to section two A.

133
134
135
136
137
138

To the maximum extent practicable, the department shall
coordinate the first establishment of permit application fees and
annual compliance assurance fees pursuant to the provisions of
this chapter with the review that the department is required to
conduct by July first, nineteen hundred and ninety-two pursuant
to subsection (j) of section eighteen of chapter twenty-one A.

139
140
141
142
143
144

On or before July first, nineteen hundred and ninety-four, and
on or before July first of every third year thereafter, the
department shall review all fees and schedules established by the
department pursuant to this section, and shall by regulation adjust
fees and schedules as necessary, and in compliance with the
requirements of this section, to reflect changes in regulatory
requirements, technologies, the nature and cost of the
department’s permitting and compliance activities, and
improvements in the department’s practices and procedures. To
the maximum extent practicable, this review shall be coordinated
and combined with the review required pursuant to subsection (j)
of section eighteen of chapter twenty-one A.

145
146
147
148
149
150
151
152
153
154
155
156

The department shall submit any regulations promulgated
under the provisions of this section establishing permit application
fees or annual compliance assurance fees to the joint legislative
committee on natural resources and agriculture and to the house
and senate committees on ways and means at least sixty days prior
to the effective date of said regulations.

157
158
159
160
161
162

All monies received by the department for permit application
fees and annual compliance assurance fees pursuant to this
chapter, and not refunded to permit applicants, shall be deposited
in the environmental challenge fund, established pursuant to
section two J of chapter twenty-nine.

163
164
165
166
167
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168 Regulations promulgated pursuant to this section for
169 establishing permit aplication fees, annual compliance assurance
170 fees, or schedules for timely action on permits shall not be in effect
171 in any fiscal year in which appropriations for ordinary
172 maintenance of the department for the purpose of implementing
173 this chapter from state funds other than the environmental
174 challenge fund do not exceed the baseline figure expressly enacted
175 by the legislature as provided for herein, or in any fiscal year in
176 which a baseline figure is not expressly enacted by the legislature
177 as provided for herein. The expressly enacted baseline figure for
178 fiscal year nineteen hundred and ninety-two shall be seven million
179 four hundred thousand dollars. The baseline figure to be expressly
180 enacted by the legislature in subsequent years shall be a
181 comparable amount based on inflation, the department’s
182 demonstrated program improvements and efficiencies in areas
183 that involve implementation of this chapter and that are not
184 supported by such fees, and added or reduceed programmatic
185 responsibilities of the department that involve implementation of
186 this chapter. The baseline figure provided for in this section and
187 the baseline figure provided for in section eighteen of chapter
iBB twenty-one A shall be separate from each other, and appropriated
189 funds intended to meet or exceed one such baseline shall not be
190 counted toward meeting or exceeding the other.
191 The provisions of subsections (e), (f), (g), and (h) of section
192 eighteen of chapter twenty-one A shall apply to activities
193 conducted pursuant to the provisions of this chapter, and fees
194 collected for such activities shall be deposited in the environmental
195 permitting and compliance assurance fund, established pursuant
196 to section two P of chapter twenty-nine.

1 SECTION 26. The first paragraph of section 4of said
2 chapter 21E is hereby amended by striking out the third and fourth
3 sentences and inserting in place thereof the following; “Prior
4 to undertaking any response action, the department shall notify
5 the ow ner or operator of the site or vessel or a fiduciary or secured
6 lender that has title to or possession of a site or vessel of its intent
7 to take such action. Such notice shall not be required when the
8 department does not know the identity or location of the owner
9 or operator or of a fiduciary or secured lender that has title to
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10 or possession of a site or vessel, or when because of an emergency
11 or other circumstance, the giving of such notice would be
12 impractical.”

1 SECTION 27. Said section 4of said chapter 21E is hereby
2 further amended by striking out the third paragraph and inserting
3 in place thereof the following paragraphs:
4 Any person who undertakes a necessary and appropriate
5 response action regarding the release or threat of release of oil
6 or hazardous material shall be entitled to reimbursement from any
7 other person liable for such release or threat of release for the
8 reasonable costs of such response action. If two or more persons
9 are liable pursuant to section five for such release or threat of
10 release, each shall be liable to the others for their equitable share
11 of the costs of such response action. All claims and actions for
12 contribution, reimbursement, or equitable share by persons other
13 than the commonwealth pursuant to this paragraph, except those
14 pending in court on the date of initial insertion of section four A
15 into this chapter, shall be subject to, and brought in accordance
16 with, the procedures set forth in section four A.
17 Any person who without charge renders assistance at the
18 request of a duly authorized representative of the department in
19 removing oil or hazardous material released shall not be liable,
20 notwithstanding any other provision of law, for civil damages as
21 a result of any act or omission by him in removing such oil or
22 hazardous material, except for acts or omissions of gross
23 negligence or willful misconduct.

1 SECTION 28. Said chapter 21E is hereby further amended by
2 inserting after section 4 the following section:
3 Section 4A. Any person other than the department who has
4 undertaken, is undertaking, or intends to undertake a necessary
5 response action or who is or reasonably believes that he might
6 be liable pursuant to section five may notify any person he
7 reasonably believes is liable pursuant to section five that the
8 response action has been taken or is being taken or of the notifier’s
9 intent to take such response action or to seek contribution,

10 reimbursement, or equitable share from other persons, and that
11 the notifier requests the person to whom the notice is being sent
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12 either to itself perform or participate in the performance of the
13 response action on an equitable basis or to make contribution or
14 reimbursement or pay its equitable share of the costs of such
15 response action or other liability pursuant to the provisions of this
16 chapter. Said notice shall (i) identify the person giving the notice
17 and the relationship of that person to the site or vessel, (ii) iden-
-18 tify and describe the response action that has been, is being, or
19 is intended to be undertaken, including the expected cost and the
20 duration of the response action, and the nature and amount of
21 actual or potential liability pursuant to the provisions of this
22 chapter, (iii) describe with particularity the legal and factual
23 basis for the notifier’s claim that the person to whom the notice
24 is being sent is liable pursuant to section five, and (iv) state said
25 person’s proposed contribution, reimbursement, or equitable
26 share of such a liability pursuant to this section and rationale for
27 such proposal. The person to whom the notice is sent shall respond
28 to the notifier in writing within thirty days ofreceipt of the notice.
29 The response shall (i) indicate whether or not, and if so to what
30 extent, the responder will pay contribution, reimbursement, or
31 equitable share to the notifier or participate in the performance
32 of the response action or in the discharge of liability pursuant to
33 the provisions of this chapter, and (ii) state with reasonable
34 particularity the legal and factual basis for the response,
35 and (iii) request any further information or documentation the
36 responder needs to fully evaluate the notifier’s claim.
37 Within thirty days after the notifier has received the response,
38 the notifier and the responder shall confer in good faith in an effort
39 to resolve all disputes that may exist between them with respect
40 to participation in or funding of the response action or other
41 actual or potential liability in question. Upon request by the
42 responder, the notifier shall provide information or documenta-
-43 tion reasonably requested by the responder concerning the basis
44 of the responder’s alleged liability or the response action or both.
45 Within forty-five days after the notifier has received the response,
46 either the notifier or the responder may request that any disputes
47 remaining between them concerning any matter described in the
48 notice or response be submitted to mediation, non-binding
49 arbitration, or such other form of alternative dispute resolution
50 as the parties may agree upon. The costs and equitable distribution
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51 of the cost of such dispute resolution service shall be determined
52 as part of the mediation or non-binding arbitration. In the event
53 that a timely request for dispute resolution is made, the parties
54 shall complete the dispute resolution process as quickly as feasible,
55 and in any event within ninety days after the request for mediation
56 or nonbinding arbitration is made.
57 ■ After the procedures described in this section have been carried
58 out, any person who has given notice pursuant to this section may
59 bring a civil action in the superior court department of the trial
60 court seeking from the notice recipient contribution, reimburse-
-61 ment, or an equitable share of the costs of such response action
62 or of such actual or potential liability. Such action shall be
63 brought within one year after (i) the deadline for filing of a
64 response if a response was not timely made pursuant to this
65 section, or (ii) the deadline for requesting dispute resolution if
66 such a request was not timely made pursuant to this section,
67 or (in) the deadline for requesting dispute resolution if such a
68 request was timely made and the recipient of the request for
69 dispute resolution declined to participate in dispute resolution,
70 or (iv) the deadline for completion of dispute resolution pursuant
71 to this section, or (v) the person bringing the action first learns
72 of a material violation of an agreement entered into pursuant to
73 this section, or within three years after the incurring ofall response
74 costs by the person seeking equitable share of such cost in such
75 action, or within three years after payment by the person seeking
76 contribution, reimbursement, or an equitable share for liability
77 pursuant to the provisions of this chapter, whichever is later.
78 In any civil action pursuant to this section, the court shall award
79 to the plaintiff contribution, reimbursement, or the equitable
80 share of liability for which the defendant is found to be respon-
-81 sible, if any. In addition, the court shall award the plaintiff its
82 litigation costs and reasonable attorneys’ fees if the plaintiff
83 shows, and the court finds, that the person against whom the civil
84 action is brought is liable and: (1) failed without reasonable basis
85 to make a timely response to a notification pursuant to this
86 section, or (2) did not participate in negotiations or dispute
87 resolution in good faith, or (3) failed without reasonable basis
88 to enter into or carry out an agreement to perform or participate
89 in the performance of the response action on an equitable basis
90 or pay its equitable share of the costs of such response action or
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91 of other liability pursuant to the provisions of this chapter, where
92 its liability was reasonably clear.
93 Where none of these conditions are found by the court, but the
94 court finds that the defendant is liable for contribution,
95 reimbursement, or the equitable share of response costs or of other
96 liability pursuant to the provisions of this chapter, the court shall
97 award the plaintiff only the defendant’s equitable share of
98 response costs or of other liability pursuant to the provisions of
99 this chapter.

100 If the court finds that the defendant is not liable, or that the
101 plaintiff’s position or actions in its original notification or in the
102 negotiations or during dispute resolution were unreasonable with
103 respect to the defendant’s alleged equitable share of liability, the
104 court shall award litigation costs and reasonable attorneys’ fees
105 to the defendant.
106 Without limiting the generality of the foregoing, solely for the
107 purpose of determining whether or not a plaintiff in a civil action
108 brought pursuant to this section shall be awarded litigation costs
109 and reasonable attorneys’ fees, and not for any other purpose,
110 inability to pay or undue financial hardship shall constitute a
111 reasonable basis for failure to agree, pay, or participate as
112 requested; provided, that, within thirty days after the defendant
113 received the notice described in the first sentence of this section,
114 the defendant responded in writing to the plaintiff by asserting
115 and demonstrating such inability to pay or undue financial
116 hardship,.

1 SECTION 29. Paragraph (a) of section sof said chapter 21E
2 is hereby amended by striking out in subclause (i) of
3 clause (5) the words “section four and section eight” and
4 inserting in place thereof the following; —“sections three A, four,
5 five A, five B, and eight through fourteen, inclusive,”.

1 SECTION 30. Paragraph (b) of said section sof said
2 chapter 21E is hereby amended by inserting at the end thereof the
3 following: No person who is liable solely pursuant to
4 clause (I) of paragraph (a) and who did not own or operate the
5 site at the time of the release or threat of release in question and
6 did not cause or contribute to such release or threat of release
7 shall be liable to any person who is liable pursuant to clauses (2),
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8 (3), (4), or (5) of said paragraph, except that any such person
9 liable solely pursuant to clause (1) of paragraph (a) shall be liable

10 to the commonwealth as set forth in paragraph (d).

1 SECTION 31. Said section sof said chapter 21E is hereby
2 further amended by striking out paragraph (d) and inserting in
3 place thereof the following:
4 (d) Except where paragraph (h) or (i) applies, any person
5 whose property has been the site of a release of hazardous material
6 for which the department has incurred costs for assessment,
7 containment, or removal pursuant to sections three A, four,
8 five A, five B, eight, nine, ten, eleven, twelve, thirteen, or fourteen,
9 and who can establish by a preponderance of the evidence that

10 he is otherwise eligible for the defenses set forth in paragraph (c),
11 shall be liable to the commonwealth only to the extent of the value
12 of the property following the department’s assessment,
13 containment, and response actions, less the total amount of costs
14 reasonably paid by said person for carrying out assessment,
15 containment, and response actions in compliance with the Massa-
-16 chusetts Contingency Plan and all other applicable requirements
17 of this chapter.

1 SECTION 32. Said section sof said chapter 21E is hereby
2 further amended by striking out paragraph (e) and inserting in
3 place thereof the following:
4 (e) (1) All persons liable pursuant to this section who are liable
5 for a release or threat of release for which the commonwealth
6 incurs costs for assessment, containment, and removal shall be
7 liable, jointly and severally, to the commonwealth for their
8 liability as set forth in this section.
9 (2) In an action for recovery by the commonwealth of the costs

10 it incurs for assessment, containment, and removal, for the
11 purpose of inducing the party in question and others to voluntarily
12 and without delay participate in carrying out and paying for
13 response actions, and not for the purpose of imposing a penalty,
14 the commonwealth shall have the right to seek and recover more
15 than the actual costs it incurs for assessment, containment, and
16 removal, subject to the following provisions.
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17 (3) In cases where the department has issued an order pursuant
18 to sections nine and ten to a person liable pursuant to the provi-
-19 sions of this chapter and such person has unreasonably or in bad
20 faith failed or refused to comply with such order, the court shall
21 award the commonwealth not less than two times nor more than
22 three times the full amount of its response costs, plus litigation
23 costs and reasonable attorneys’ fees, against such liable person.
24 In such an action, the burden of proof shall be on such person
25 to persuade the court by a preponderance of the evidence that it
26 acted reasonably and in good faith in failing or refusing to comply
27 with the department’s order. If such person so persuades the court,
28 such person’s liability to the commonwealth for response action
29 costs in that action shall be only the department’s actual
30 recoverable response costs, plus litigation costs and reasonable
31 attorneys’fees.
32 (4) In all cases not provided for in subparagraph (3), the court
33 may award the commonwealth up to three times the full amount
34 ofits response costs, plus litigation costs and reasonable attorneys’
35 fees, against a person liable pursuant to the provisions of this
36 chapter. In such an action, the burden of proof shall be on the
37 commonwealth to persuade the court by a preponderance of the
38 evidence that such person acted unreasonably or in bad faith in
39 not carrying out a response action or actions for which the
40 commonwealth is seeking recovery of more than its actual
41 response costs, aside from litigation costs and reasonable
42 attorneys’ fees. If the commonwealth so persuades the court, the
43 court shall use its equitable discretion to determine the appro-
-44 priate multiple of response costs, not to exceed three times the
45 response costs, which shall be awarded to the commonwealth
46 against such liable person, plus litigation costs and reasonable
47 attorneys’ fees. If the commonwealth does not so persuade the
48 court, such person’s liability to the commonwealth for response
49 costs in that action shall be only the department’s actual
50 recoverable response costs, plus litigation costs and reasonable
51 attorneys’fees.
52 (5) Without limiting the generality of the foregoing, solely for
53 the purpose of determining whether the commonwealth’s recovery
54 may exceed its actual response costs, plus litigation costs and
55 reasonable attorneys’ fees, and not for any other purpose, the
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56 court shall find that a person against whom the commonwealth
57 seeks such recovery has reasonable grounds and a good faith basis
58 for failing or refusing to perform or pay for a response action for
59 which the commonwealth is seeking such recovery if, within a
60 reasonable time after first being notified by the department that
61 the department wants said person to perform or pay for such
62 response action or actions, said person asserts and demonstrates
63 that performing or paying for such response action or actions was
64 beyond his technical, financial, or legal abilities, or that he was
65 not given adequate notice and reasonable opportunity to perform
66 or pay for such response action or actions.

1 SECTION 33. Said section sof said chapter 21E is hereby
2 further amended by inserting after paragraph (f) the following
3 paragraphs:
4 (g) If a person is not otherwise liable for a release or threat of
5 release of oil or hazardous material pursuant to the provisions
6 of this chapter, such person shall not become liable solely by the
7 mere act of either retaining or paying for the retention of a
8 hazardous waste site cleanup professional licensed pursuant to
9 sections nineteen through nineteen J, inclusive, of chapter twenty-

-10 one Ato conduct a response action or portion of a response action
11 at or for a site or vessel; provided, that the response action or
12 portion of a response action is conducted in compliance with this
13 chapter and the Massachusetts Contingency Plan.
14 (h) Any person who owns a one- to four-family residence that
15 is a site at which the department has incurred costs for response
16 actions shall not be liable to the department for those costs if he
17 can establish by a preponderance of the evidence that: (1) he is
18 not a person described in clauses (2), (3), (4), or (5) of para-
-19 graph (a); and (2) the site was being used exclusively as a one-
-20 to four-family residence throughout his ownership and he claimed
21 permanent residency at the site; and (3) he immediately notified
22 the department of the presence of the oil or hazardous material
23 upon the site as soon as he had knowledge of it. If the department
24 can establish by a preponderance of the evidence that said owner
25 knew or had reason to know of the presence of oil or hazardous
26 material on the site when he became owner of the residence, the
27 defense established by this subsection shall not apply.
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28 (i) Lands, structures, and appurtenances, including any
29 associated rights of way, that are used or to be used by a public
30 service corporation that are a site at which the department has
31 incurred costs for response actions shall not be liable to the
32 department for those costs if said public service corporation can
33 establish by a preponderance of the evidence that: (1) it is not
34 a person described in clauses (2), (3), (4), or (5) of paragraph (a);
35 and (2) said public service corporation immediately notified the
36 department of the presence of the oil or hazardous material upon
37 the site as soon as it had knowledge of it. If the department can
38 establish by a preponderance of the evidence that said public
39 service corporation knew or had reason to know of the presence
40 of oil or hazardous material on the site when it came into
41 possession of the property, the defense established by this
42 subsection shall not apply.
43 (j) Notwithstanding any other provision of this chapter, no
44 person who is otherwise liable for a release or threat of release
45 of oil or hazardous material pursuant to the provisions of this
46 chapter shall avoid, reduce, or postpone such liability or such
47 person’s ability to pay for such liability or be allowed to avoid,
48 reduce, or postpone such liability or such person’s ability to pay
49 for such liability by (1) establishing any form of estate or trust
50 if such estate or trust is intended to be a device to avoid, reduce,
51 or postpone such liability or such person’s ability to pay for such
52 liability, or (2) by establishing indicia of ownership to protect
53 what purports to be a bona fide security interest but what is
54 intended to be a device to avoid, reduce, or postpone such liability
55 or such person’s ability to pay for such liability, or (3) by any
56 conveyance or transfer of ownership or control of property or
57 assets of any kind that purports to be bona fide transaction but
58 that is intended to avoid, reduce, or postpone such liability or such
59 person’s ability to pay for such liability, or (4) by any other
60 means that purport to be bona fide but that are intended to avoid,
61 reduce, or postpone such liability or such person’s ability to pay
62 for such liability.

1 SECTION 34. Said chapter 21E is hereby further amended by
2 inserting after section 5 the following sections: -

3 Section SA. The department may establish an administrative
4 record upon which the department shall base the selection of a
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5 response action in those cases where (i) the department itself, or
6 acting through its agents or contractors, carries out a response
7 action, or (ii) the department issues an order subject to
8 subsection (c) of section ten. The administrative record shall be
9 available to the public at the department office most convenient

10 to the site, vessel, or location in question. The department may
11 also place duplicates of the administrative record at any other
12 location.
13 The department shall promulgate regulations, in accordance
14 with section three of chapter thirty A, establishing procedures for
15 the appropriate participation of interested persons in the
16 development of the administrative record on which the
17 department will base the review of response actions and on which
18 judicial review of response actions will be based.
19 The department shall provide for the participation of interested
20 persons, including persons who are, or who are potentially,
21 persons described in paragraph (a) of section five, in the
22 development of the administrative record on which the
23 department will base the selection of response actions and on
24 which judicial review of response actions will be based. The
25 procedures developed pursuant to this section shall include, at a
26 minimum, the following:
27 (1) notice to potentially affected persons, to the extent known
28 to the department, and to the public, which notice shall be
29 accompanied by a brief analysis of the plan and alternative plans
30 that were considered;
31 (2) a reasonable opportunity to comment and provide infor-
-32 mation regarding the plan;
33 (3) a reply to each of the comments, criticisms, and new date
34 that are submitted to the department and that the department
35 determines are significant; and
36 (4) a detailed statement of the basis and purpose of the selected
37 response action, including a description of conditions at the site
38 or vessel, risks, and criteria for the selected response actions.
39 For purposes of this section, the administrative record shall
40 include all items developed or received by the department
41 pursuant to this section, and all items developed, received, or
42 published by the department or made available to the public
43 pursuant to section fourteen.
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44 The department shall promulgate regulations establishing
45 standards for the content of the administrative record. Until such
46 regulations take effect, the administrative record shall consist of
47 all items developed and received pursuant to procedures used by
48 the department for selection of the response action, including
49 procedures for the participation of interested parties and the
50 public, on the date this section first takes effect.
51 The development of an administrative record and the selection
52 ofaresponse action pursuant to the provisions of this chapter shall
53 not be an adjudicatory proceeding and shall not be subject to those
54 provisions of chapter thirty A, or of any other law, governing
55 adjudicatory proceedings.
56 The department shall make reasonable efforts to identify and
57 notify potentially responsible parties as early as possible before
58 selection of a response action.
59 Nothing in this section shall be construed as a defense to
60 liability.
61 Section 58. No court shall have jurisdiction to review any issue
62 concerning the adequacy of any response action in those cases
63 where the department itself, or acting through its agents or
64 contractors, carries out a response action pursuant to the provi-
-65 sions of this chapter unless the proceeding in the court is one or
66 any combination of more than one of the following:
67 (1) an action under section four for contribution, reimburse-
-68 ment, or for equitable sharing of the costs of response action or
69 for other liability pursuant to the provisions of this chapter;
70 provided, that the court shall not make any ruling or decision that
71 affects the rights or interests of the commonwealth unless the
72 commonwealth is a party to the action; or
73 (2) an action under section five to recover costs or damages;
74 or
75 (3) an action under subsection (c) of section ten for
76 reimbursement of the reasonable costs of compliance with the
77 order; or
78 (4) an action under section eleven for civil or criminal penalties;
79 or
80 (5) an action brought by the commissioner or the attorney
81 general pursuant to section eleven for injunctive relief; or
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82 (6) judicial review, pursuant to the provisions of chapter
thirty A governing adjudicatory proceedings, of a civil adminis-
trative penalty assessed pursuant to section sixteen of
chapter twenty-one A.

83
84
85

If the department establishes an administrative record in
accordance with section five A, in any judicial action, judicial
review of any issues concerning the adequacy or reasonableness
of any response action taken by the department, or by its agents
or contractors, pursuant to the provisions of this chapter shall be
limited to said administrative record. Otherwise applicable
principles of administrative law shall govern whether any
supplemental materials may be considered by the court.

86
87
88
89
90
91
92
93

In considering objections raised in any judicial action
concerning the adequacy or reasonableness ofany response action
taken or ordered by the department pursuant to the provisions
of this chapter, the court shall uphold the department’s decision
in selecting the response action unless the objecting party
persuades the court that the decision was arbitrary and capricious
or otherwise not in accordance with law. If the court finds that
the selection of the response action was arbitrary and capricious
or otherwise not in accordance with law, the court shall not award
those response costs or damages that are arbitrary or capricious,
are not in accordance with law, or are inconsistent with the Massa-
chusetts Contingency Plan, and the court shall award those
response costs or damages that are not arbitrary or capricious,
are in accordance with law, and are consistent with the Massa-
chusetts Contingency Plan. In reviewing alleged procedural
errors, the court may disallow costs, damages, penalties, or other
relief only if the errors were so serious and related to matters of
such central relevance to the action that the action would have
been significantly changed had such errors not been made.

94
95
96
97
98
99

100
101
102
103
104
105
106
107
108
109
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11l
112

SECTION 35. Section 6of said chapter 21E is hereby amended
by inserting at the end thereof the following paragraphs:

1
2
3
4

If necessary to carry out the purposes of this chapter, the
department may acquire real property, or any interest therein, by
purchase, gift, or lease, or by eminent domain under the provi-
sions of chapter seventy-nine.

5
6

If necessary to carry out the purposes of this chapter, the
department may restrict the use of property that is or was a site

7
8
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9 or vessel, and may modify or remove such restrictions. Such
10 restrictions may be in perpetuity or for a specified number of
11 years. No restriction held by the department shall be unenforce-
-12 able on account of lack of privity of estate or contract or lack
13 of benefit to particular land or on account of the benefit being
14 assignable or being assigned to any other governmental body,
15 provided in case of arestriction held by a city or town or a commis-
-16 sion, authority, or other instrumentality thereof if it is approved
17 by the commissioner of the department. The department may itself
18 record, or may cause, allow, or require the owner of the property
19 to record, notice of the restrictions of the use of such property
20 or of the modification or removal of such restrictions. If the
21 property is real property, such notice shall be recorded in the
22 registry of deeds, or if the land in question is registered land, in
23 the registry section of the land court for the district wherein the
24 land lies. If the property is personal property, whether tangible
25 or intangible, such notice shall be recorded in accordance with
26 section 9-401 of chapter one hundred six.

1 SECTION 36. Section 7of said chapter 21E is hereby amended
2 by striking the first sentence of said section and inserting in place
3 thereof the following sentence: “Any owner or operator of a
4 site or vessel, and any person otherwise described in paragraph (a)
5 of section five, and any fiduciary or secured lender that has title
6 to or possession of a site or vessel, as soon as he has knowledge
7 of a release or a threat of release of oil or hazardous material,
8 shall immediately notify the department thereof.”

1 SECTION 37. Said section 7of said chapter 21E is hereby
2 further amended by inserting at the end thereof the following
3 paragraph;
4 By no later than January first, nineteen hundred and ninety-
-5 three, the department shall promulgate in accordance with
6 section two of chapter thirty A, and shall submit to the state
7 secretary for publication in the Massachusetts Register, in
8 accordance with sections five and six of chapter thirty A, regu-
-9 lations establishing thresholds below which notification shall not
10 be required by this section, and procedures for giving notification
11 required pursuant to this section. By no later than July first,
12 nineteen hundred and ninety-two, the department shall submit to
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13 the state secretary for publication in the Massachusetts Register,
14 and the state secretary shall publish in the Massachusetts Register,
15 in accordance with sections five and six of chapter thirty A, the
16 notice required by section two of chapter thirty A and a draft of
17 the regulations described in the preceding sentence. After the
18 initial promulgation of regulations required by this section, the
19 department may amend or repeal them, or adopt additional ones,
20 in accordance with all applicable requirements of chapter
21 thirty A.

1 SECTION 38. Said chapter 21E is hereby further amended by
2 striking out section 8 and inserting in place thereof the
3 following:
4 Section 8. For the purpose of the administration and
5 enforcement of the provisions of this chapter and for the
6 protection of public health, safety, or welfare, or the environment,
7 authorized personnel, agents, and contractors of the department
8 may enter any site, any vessel, or any location to be investigated
9 as a possible site at reasonable times and upon reasonable notice,

10 to investigate, sample, and inspect any records, conditions,
11 equipment, practice, or property. Where necessary to ascertain
12 facts relevant to, or not available at, such location, site, or vessel
13 where oil or hazardous material is or might be located, any person
14 shall, upon request of any officer, employee, or duly authorized
15 representative of the department, furnish information relating to
16 said oil or hazardous material and shall permit said officers,
17 employees, or authorized representatives to have access to, and
18 to copy, all records relating to said oil or hazardous materials.
19 In the event that the department reasonably determines as a result
20 of such investigation, sampling, or inspection that there has been
21 a release or that there is a threat of release of oil or hazardous
22 material from or at such location, site, or vessel, the department
23 and its authorized personnel, agents, representatives, or
24 contractors may enter such location, site, or vessel and areas
25 proximate thereto and undertake such actions pursuant to
26 section four and the Massachusetts Contingency Plan relative to
27 the assessment, containment, and removal of oil or hazardous
28 material as it reasonably deems necessary. The authorized agents
29 or contractors of a person who is, or who is potentially, a person
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30 described in paragraph (a) of section five, may, with the approval
31 or on the order of the department, and subject to any terms,
32 conditions, and requirements that the department may impose on
33 such approval or order, enter any site, any vessel, or any location
34 to be investigated as a possible site not owned or operated by him
35 for the purposes of performing response actions in accordance
36 with the Massachusetts Contingency Plan and an order or
37 approval of the department.
38 In the event that it has reason to believe that the owner or
39 operator of a site or vessel, or a fiduciary or secured lender that
40 has title to or possession of a site or vessel, has made fraudulent
41 representations to the department or has destroyed or concealed
42 evidence relating to a release or threat of release or to the
43 assessment, containment, or removal of a release or threat of
44 release, the department may seize any records, equipment,
45 property, or other evidence it deems necessary. During the course
46 of any assessment, containment, and removal actions, the
47 department may restrict and deny entry to the site or vessel and
48 proximate property to protect the public health, safety, welfare,
49 and the environment and tp provide for the efficient, expeditious,
50 and safe conduct of such actions. Such restriction and denial shall
51 not preclude access by the owner or operator of such site or vessel,
52 or a fiduciary or secured lender that has title to or possession of
53 such site or vessel; provided, that such owner, operator, fiduciary,
54 or secured lender complies with all safety and operational
55 protocols and requirements imposed by and to the satisfaction of
56 the department; and provided, further, that such owner or
57 operator does not interfere with the efficient, expeditious, and safe
58 conduct of the department’s assessment, containment, and
59 removal actions.

1 SECTION 39. Section 9of said chapter 21E is hereby amended
2 by striking the first sentence of the first paragraph and inserting
3 in place thereof the following sentence:
4 Whenever it has reason to believe that oil or hazardous material
5 has been released or that there is a threat of oil or hazardous
6 material, the department may issue to any person described in
7 paragraph (a) of section five an order requiring such person to
8 conduct an assessment of such release or threat of release.
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1 SECTION 40. Said section 9of said chapter 21E is hereby
2 further amended by striking the second paragraph and inserting
3 in place thereof the following paragraph:
4 Whenever in the opinion of the department release or threat
5 of release poses a significant danger to the public health, safety,
6 welfare, or the environment, the department may issue to any
7 person described in paragraph (a) of section five an order
8 requiring such person to conduct such containment and removal
9 actions, consistent with the Massachusetts Contingency Plan, as

10 the department reasonably deems necessary.

1 SECTION 41. Said chapter 21E is hereby further amended by
2 striking out section 10 and inserting in place thereof the
3 following:
4 Section 10. (a) The issuance of an order pursuant to section nine
5 shall be subject to the following provisions. The department shall,
6 in its sole discretion, choose which of the following provisions
7 shall be applicable to a particular order. Notice of the
8 department’s choice, and of the applicable provisions, shall be
9 included in order.

10 (b) The issuance of an order not subject to any other provisions
11 of this section shall be an adjudicatory proceeding and shall be
12 subject to all provisions of chapter thirty A governing
13 adjudicatory proceedings. Any person aggrieved by the issuance
14 of an order may request an adjudicatory hearing before the
15 department. Any such order shall contain a notice of the right
16 to request a hearing and may specify a reasonable time limit, not
17 to exceed twenty-one days, within which said person shall request
18 said hearing. If no such request is timely made, the order shall
19 be deemed assented to. If a timely request is received, the
20 department shall act upon such request within a reasonable time
21 in accordance with said provisions of chapter thirty A.
22 (c) (1) The provisions of this subsection shall apply to the
23 following orders:
24 (A) Orders, or parts of orders, in which the department finds
25 that an imminent hazard to public health, safety, or welfare, or
26 to the environment could result pending avoidable delay in
27 compliance.
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28 (B) An order to any person described in paragraph (a) of section
29 five to apply for a permit to carry out, or to carry out, or both,
30 response action at or for the site provided that the following
31 conditions are met:
32 (i) The site in question has been listed pursuant to subsection (b)
33 of section three A; and
34 (ii) The department has given the person in question reasonable
35 opportunity to voluntarily apply for a permit or carry out the
36 response actions in question; and
37 (iii) The department makes a finding, which appears in the
38 order, together with a brief, concise statement of the department’s
39 reason for making said finding, that it would be contrary to the
40 public interest for needed or appropriate response actions to be
41 deferred any longer or to force the government to use government
42 funds to pay so that such response actions are not deferred any
43 longer; and
44 (iv) The order contains a brief, concise statement of notice of
45 the rights ofreimbursement and review set forth in this subsection.
46 (2) An order issued pursuant to this subsection shall become
47 effective and enforceable immediately upon issuance. Such order
48 shall not be an adjudicatory proceeding and shall not be subject
49 to those provisions of chapter thirty A, or any other law,
50 governing adjudicatory proceedings. Any person whoreceives and
51 complies with the terms of such order may, within ninety days
52 after completion of such compliance, petition the department for
53 reimbursement for the reasonable costs of such compliance. The
54 department may grant the petition only if the department is
55 persuaded that (i) either the person to whom the order was issued
56 was not liable pursuant to the provisons of this chapter, or was
57 entitled to the benefits of an affirmative defense or limitation on
58 liability set forth in the provisions of this chapter or in any other
59 applicable law, and (ii) the costs for which reimbursement are
60 sought are for compliance with the order and were incurred
61 reasonably and in good faith. The refusal by the department to
62 grant all or part of such petition shall not be an adjudicatory
63 proceeding and shall not be subject to those provisions of chapter
64 thirty A, or any other law, governing adjudicatory proceedings.
65 If the department refuses to grant all or part of such petition, the
66 petitioner may within ninety days of receipt of such refusal file
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67 a civil action against the department in the superior court
department of the trial court.68

(3) No court shall have jurisdiction to review an order issued
pursuant to this subsection or to take any action with respect
thereto, unless the proceeding in the court is one or any
combination of more than one of the following:

69
70
71
72

(A) an action pursuant to section four for contribution,
reimbursement, or for equitable sharing of the costs of response
action or of other liability pursuant to the provisions of this
chapter; or

73
74
75
76
77 (B) an action pursuant to section five to recover costs or

damages; or78
(C) an action pursuant to this subsection for reimbursement of

the reasonable costs of compliance with the order; provided, that
the court shall award such reimbursement only to the extent the
court finds that it is persuaded, by a preponderance of the
evidence, that the department erred in refusing to grant the
petition for such reimbursement; or

79
80
81
82
83
84
85 (D) an action pursuant to section eleven for civil or criminal

penalties; or86
87 (E) an action brought by the commissioner or the attorney

general pursuant to section eleven for injunctive relief; or88
(F) judicial review, pursuant to the provisions of chapter

thirty A government adjudicatory proceedings, of a civil
administrative penalty assessed pursuant to section sixteen of
chapter twenty-one A.

89
90
91
92
93 (4) The department may establish an administrative record

upon which the department shall base the selection of a response
action required in an order issued pursuant to this subsection. The
development of such administrative record shall be in accordance
with the provisions of section five A. If the department establishes
an administrative record, judicial review of any issues associated
with the adequacy or reasonableness of any response action
required in such order shall be limited to said administrative
record. Otherwise applicable principles of administrative law shall
govern whether any supplemental materials may be considered by
the court.

94
95
96
97
98
99

100
101
102
103

SECTION 42. Section II of said chapter 21E is hereby
amended by striking out the last sentence of the third paragraph.0



HOUSE -No. 3901992] 57

1 SECTION 43. Said chapter 21E is hereby further amended by
2 inserting after section I 1 the following section:
3 Section 11A. Notwithstanding any other general or special law
4 to the contrary, civil actions pursuant to the provisions of this
5 chapter shall be brought in accordance with the following
6 deadlines:
7 (I) Action brought by the attorney general pursuant to sections
8 five or ten or both to recover response costs incurred by the
9 commonwealth, and actions brought by the attorney general to

10 enforce or foreclose liens recorded or filed pursuant to the
11 provisions of this chapter, shall be commenced within five years
12 from the date the commonwealth incurs all such costs or five years
13 from the date the commonwealth discovers that the person against
14 whom the action is being brought is a person liable pursuant to
15 the provisions of this chapter for the release or threat of release
16 on account of which the commonwealth has incurred such costs,
17 whichever is later.
18 (2) Actions brought by persons other than the commonwealth
19 pursuant to section four to recover response costs shall be
20 commenced within three years after all such costs are incurred or
21 three years after the date the person seeking recovery of such costs
22 discovers or reasonably should have discovered that the person
23 against whom the action is being brought is a person liable
24 pursuant to the provisions of this chapter for the release or threat
25 of release for which such costs were incurred, whichever is later.
26 (3) Actions pursuant to section four A for contribution,
27 reimbursement, or equitable share of response costs or of liability
28 pursuant to the provisions of this chapter shall be commenced
29 within the deadline set forth in said section.
30 (4) Actions brought by the commonwealth pursuant to the
31 provisions of this chapter to recover for damage to natural
32 resources, including costs of assessment and evaluation, or for
33 damage to real or personal property, shall be commenced within
34 three years after the date of the discovery of the damage or loss
35 and its connection with the release in question, or three years after
36 the date the commonwealth discovers that the person against
37 whom the action is being brought is a person liable pursuant to
38 the provisions of this chapter for the release or threat of release
39 that caused the damage, or by the deadline specified in para-
-40 graph (1) of this section, whichever is later.
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41 (5) Actions by persons other than the commonwealth to recover
42 for damage to real or personal property shall be commenced
43 within three years after the date that the person seeking recovery
44 first suffers the damage or within three years after the date the
45 person seeking recovery of such damage discovers or reasonably
46 should have discovered that the person against whom the action
47 • is being brought is a person liable pursuant to the provisions of
48 this chapter for the release or threat of release that caused the
49 damage, whichever is later.
50 (6) Actions brought pursuant to section fifteen shall be
51 commenced within one year from the date of alleged violation or
52 noncompliance, or within one year from the date that the person
53 bringing the action discovered or reasonably should have
54 discovered the violation or hazard and that the person against
55 whom the action being brought is a person liable pursuant to the
56 provisions of this chapter for such violation or hazard, or within
57 the deadline specified in paragraph (3) of this section if either the
58 person bringing the action or the person against whom the action
59 is brought has initiated the procedure set forth in section four A,
60 whichever is later.
61 (7) Actions brought against the commonwealth for reimburse-
-62 ment of response costs pursuant to subsection (c) of section ten
63 shall be commenced within the deadline set forth therein.

1 SECTION 44. Said chapter 21E is hereby further amended by
2 striking out section 13 and inserting in place thereof the
3 following:
4 Section 13. Any liability to the commonwealth under the
5 provisions of this chapter shall constitute a debt to the
6 commonwealth. Any such debt, together with interest thereon at
7 the rate of twelve per cent per annum from the date such debt
8 becomes due, shall constitute a lien on all property owned by
9 persons liable under the provisions of this chapter when a

10 statement of claim naming such persons is recorded or filed. If
11 a fiduciary or a secured lender has title to or possession of the
12 property, and if the fiduciary or secured lender is not a person
13 liable under the provisions of this chapter when a statement of
14 claim is recorded or filed, such debt, together with interest thereon
15 at the rate of twelve percent per annum from the date such debt
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16 becomes due, shall constitute a lien on the property in question
17 when a statement of claim describing such property is recorded
18 or filed. If the site described in such statement comprises real
19 property, the statement shall be recorded in each registry of deeds
20 in the commonwealth, and shall be registered in each registry
21 district in which any person named in such statement of claim
22 holds record title to registered land as shown on the current index
23 ofregistered land owners in such district. The land court certificate
24 number of each such owner shall be noted on the statement when
25 presented for recording and each assistant recorder, upon receipt
26 of such statement, shall note such statement on the owner’s
27 certificate of title. In the case of personal property, whether
28 tangible or intangible, the statement shall be filed in accordance
29 with the provisions of section 9-401 of chapter one hundred and
30 six. Any lien recorded, registered, or filed pursuant to this section
31 shall have priority over any encumbrance theretofore recorded,
32 registered, or filed with respect to any site, other than real property
33 the greater part of which is devoted to single or multi-family
34 housing, described in such statement of claim, but as to other real
35 property shall be subject to encumbrances or other interests
36 recorded, registered, or filed prior to the record, registration, or
37 filing of such statement, and as to all other personal property shall
38 be subject to the priority rules of said chapter one hundred and
39 six. Such lien shall continue in force with respect to any particular
40 real or personal property until a release of the lien signed by the
41 commissioner is recorded, registered, or filed in the place where
42 the statement of claim as to such property affected by the lien was
43 recorded, registered, or filed. In addition to discretionary releases
44 of liens, the commissioner shall forthwith issue such a release in
45 any case where the debt for which such lien attached, together
46 with interest and costs thereon, has been paid or legally abated.
47 If no action to enforce or foreclose the lien is brought by the
48 deadline prescribed in paragraph (I) of section eleven A, the lien
49 shall be discharged after said deadline. This section shall not apply
50 to any property, real or personal, tangible or intangible, any
51 money, fees, charges, revenues or otherwise, owned payable to or
52 by, held in trust by or for, or otherwise owned, operated, or
53 managed by the Massachusetts Municipal Wholesale Electric
54 Company established pursuant to chapter seven hundred and
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55 seventy-five of the acts of nineteen hundred and seventy-five,
56 Massachusetts municipal light departments organized under
57 chapter one hundred and sixty-four or any other special law, or
58 with respect to any property real or personal whatsoever of
59 municipal light departments administered pursuant to chapters
60 forty-four and one hundred and sixty-four A. Notwithstanding
61 the foregoing, the aforesaid Massachusetts Municipal Wholesale
62 Electric Company and municipal light departments shall use their
63 authority as provided by applicable statutes to assess, contain, or
64 remove any such oil or hazardous material release for which they
65 are responsible under the provisions of this chapter.
66 The provisions of this section shall apply to any site or vessel
67 which has been the subject of a response action and which is owned
68 or possessed by a fiduciary or a secured lender except that nothing
69 in this section shall be deemed to allow the commonwealth to take
70 any action otherwise authorized by this section with respect to
71 any property while it is owned or possessed by a secured lender
72 except to (1) record, register, or file a lien or release of a lien as
73 provided in this section, and (2) foreclose upon a lien and
74 subsequently sell the property in question. If the property is sold
75 for less than the amount of the lien, a secured lender who meets
76 the requirements of subsection (c) of the definition of owner or
77 operator in section two shall not be deemed an owner or operator
78 of the site or vessel in question and shall not be liable to the
79 commonwealth for the deficiency.

1 SECTION 45. Said chapter 21E is hereby further amended by
2 striking out section 14 and inserting in place thereof the
3 following:
4 Section 14. (a) Upon written petition of ten or more residents
5 of a municipality in which a site is located, or of a municipality
6 potentially affected by a site, the department shall hold a public
7 meeting at a time and location convenient to the affected public,
8 and at such meeting shall present a proposed plan for involving
9 the public in decisions regarding response actions at the site. The

10 department shall inform residents of potentially affected
11 communities of the meeting by causing notice thereof to be
12 published in newspapers that circulate in said communities and
13 by concurrently submitting to said newspapers a press release with



HOUSE No. 3901992] 61

14 the same information. The department shall design the proposed
15 plan to ensure the following: that interested members of the public
16 will have sufficient notice, access to documents, and opportunity
17 to comment to enable them to affect decisions regarding response
18 actions at the site; that all public meetings or hearings will be held
19 at locations and times convenient to the affected public; and that
20 public documents regarding the site will be available at locations
21 at times convenient to the affected public. Following the meeting
22 on the proposed plan, the department shall revise the plan to
23 reflect comments it receives and make it available to the public.
24 The department may, by regulation or order, or both, require
25 persons who carry out response actions to carry out the
26 requirements of this section. Nothing in this section shall preclude
27 the department from developing a public participation plan or
28 conducting public meetings or hearings in the absence of a
29 petition, or from requiring persons who carry out response actions
30 to do so.
31 (b) Subject to appropriation, the department may provide for
32 limited grants to be given to any group of individuals who may
33 be affected by oil or hazardous materials from any site, or to any
34 city or town or agency thereof that might be affected by oil or
35 hazardous materials from any site, or to any district or other body
36 politic that owns or operates a public water supply system that
37 might be affected by oil or hazardous materials from any site. Any
38 recipient of such a grant shall use it to obtain advice and technical
39 assistance on matters relating to handling of sites pursuant to the
40 provisions of this chapter. The department shall have in effect at
41 all times regulations, which the department may amend or revise
42 from time to time, specifying terms and conditions of eligibility
43 for and use of such grant.
44 (c) The chief municipal officer of a city or town in which a site
45 is located may appoint from members of the potentially affected
46 public an individual, or individuals, to inspect the site on behalf
47 of the community. Such individual or individuals shall be given
48 reasonable opportunities by the department and the site owner
49 or operator, or a fiduciary or secured lender who has ownership
50 or possession of the site, to inspect such site prior to, during, and
51 after the implementation of major response actions, and may
52 bring with them on such inspections experts on oil or hazardous
53 materials releases or responses.
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1 SECTION 46. Section sof chapter 21C of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 inserting at the end thereof the following paragraph:
4 Sections one hundred and forty-three and one hundred and
5 fifty-one of chapter one hundred and eleven shall not apply to
6 any facility licensed by the department pursuant to this section and
7 section seven.

1 SECTION 47. Section 7of said chapter 21C, as so appearing,
2 is hereby amended by striking the second sentence of the seventh
3 paragraph and inserting in place thereof the following
4 sentence: “To the extent practical, such fees shall be established
5 at a rate or rates intended to generate monies equal to the costs,
6 including costs of debt service, incurred by the commonwealth on
7 account of projects to assess, contain, and remove releases and
8 threats of release of oil and hazardous material, less amounts
9 recovered by the commonwealth from persons liable for such

10 releases and threats ofrelease; provided, however, that of the total
11 monies annually collected from such licensed persons by the
12 commonwealth with the implementation of such a schedule of
13 fees, fifty percent of such monies shall be annually deposited into
14 the environmental challenge fund, established pursuant to
15 section two J of chapter twenty-nine, and fifty percent of such
16 monies shall be annually expended for the costs of debt service
17 incurred by the commonwealth on account of projects to assess,
18 contain, and remove releases and threats of release of oil and
19 hazardous material, pursuant to the provisions of chapter twenty-

-20 one E.”

1 SECTION 48. Section 6of chapter 21H of the General Laws,
2 as appearing in the 1990 Official Edition, is hereby amended by
3 striking out subsection (b).

1 SECTION 49. Said section 6 of said chapter 21H, as so
2 appearing, is hereby further amended by striking out sub-
-3 section (c).

1 SECTION 50. Chapter 29 of the General Laws is hereby
2 amended by striking out section 2J and inserting in place thereof
3 the following:
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4 Section 2J. There shall be established and set up on the books
5 of the commonwealth a separate fund to be known as the Envi-
-6 ronmental Challenge Fund. There shall be credited to such fund:
7 (a) any amounts collected pursuant to section sixteen of
8 chapter twenty-one A;
9 (b) any amounts collected pursuant to section seven of

10 chapter twenty-one C;
11 (c) any amounts collected pursuant to chapter twenty-one E;
12 (d) any amounts collected pursuant to chapter twenty-one H;
13 (e) any amounts collected pursuant to section ten or
14 section fifteen of chapter four hundred and five of the acts of
15 nineteen hundred and eighty-five;
16 (f) any income derived from the investment of amounts
17 credited to said fund.
18 Amounts credited to said fund shall be used, subject to appro-
-19 priation, solely for the clean up, control or response actions for
20 oil and hazardous materials, reducing the production of
21 hazardous waste or for any other action necessary to implement
22 the provisions of chapter twenty-one E.

1 SECTION 51. Section 1508 of Chapter 111 of the General
2 Laws, as appearing in the 1990 Official Edition, is hereby amended
3 by inserting at the end thereof the following paragraphs;
4 Neither this section nor section one hundred and fifty A shall
5 apply to any hazardous waste facility exempt from the licensing
6 requirements of chapter twenty-one C, which was lawfully
7 organized and in existence on May first, nineteen hundred and
8 eighty, or to any hazardous waste facility which was licensed as
9 such by any division of the department as of May first, nineteen

10 hundred and eighty. If any facility has its license revoked and
11 reapplies for a license after May first, nineteen hundred and
12 eighty, the provisions of this section shall apply to said
13 reapplication; provided, however, that the provisions of this
14 section shall not apply to any facility, or the operation of any
15 facility under receivership by a federal or state agency or by a
16 judicially appointed and supervised receiver of any court of
17 competent jurisdiction where the license of the facility has been
18 suspended or revoked and said receivership has been imposed.
19 Neither this section nor section one hundred and fifty A shall

20 apply to any generator who stores, treats, processes, or disposes
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21 of hazardous waste produced excluslvey on-site; provided,
22 however, that this section shall apply to any such generator who
23 disposes of hazardous waste into or on the land. For purposes
24 of this section, “on-site” shall be defined to mean the same or
25 geographically contiguous property in single ownership which
26 may be divided by public or private right-of-way, provided that
27 the entrance and exit between the properties is at a crossroads
28 intersection, and access is by crossing as opposed to going along
29 the right-of-way; as well as non-contiguous properties owned by
30 the same person but connected by a right-of-way which such
31 person controls and to which the public does not have access.
32 Notwithstanding any other provisions of this section, this
33 section shall apply to the increase of capacity to store, treat, or
34 dispose of any particular type of hazardous waste, unless such
35 increase of capacity was approved by the department pursuant
36 to chapter twenty-one C prior to the enactment of this paragraph,
37 or unless an existing site assignment established pursuant to the
38 requirements of this section provides for the conditions under
39 which such increase of capacity shall be permitted.

1 SECTION 52 Section 2of chapter 138 of the acts of 1991 is
2 hereby amended by striking out line item 2260-8870 and inserting
3 in place thereof the following:

2260-8870 For the expenses of a hazardous waste cleanup program, as
authorized by chapter twenty-one E of the General Laws 9,644,515

General Fund 80.0%
Environmental Challenge Fund 20.0%

1 SECTION 53. Notwithstanding any general or special law to
2 the contrary, contracts awarded pursuant to the provisions of
3 sections forty-four A through forty-four L, inclusive, of chapter
4 one hundred and forty-nine of the General Laws and pursuant
5 to section thirty-nine Mof chapter thirty of the General Laws shall
6 contain the following provisions: “The awarding authority shall
7 indemnify and hold harmless the contractor from any and all
8 liability on account of any hazardous material, hazardous waste,
9 or special water for which the awarding authority is designated

10 the generator; provided, that the contractor is not grossly
11 negligent and completes the work and handling of such materials
12 in accordance with all contract requirements.”
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1 SECTION 54. All rules and regulations including, without
2 limitation, the Massachusetts Contingency Plan, all orders, and
3 all approvals adopted or issued pursuant to the authority of
4 chapter twenty-one E of the General Laws, as in effect prior to
5 the effective date of this act, shall continue in force and effect and
6 shall be enforceable until they expire or until suspended, revised,
7 rescinded, or otherwise modified in accordance with said chapter
8 twenty-one E, as amended by this act.

1 SECTION 55. Any suit, action, cause of action, or other
2 proceedings lawfully commenced or arising prior to the effective
3 date of this act shall not abate by reason of the passage of this
4 act.

1 SECTION 56. The joint committee on natural resources and
2 agriculture and the house committee on ways and means are
3 authorized and directed, jointly and together, to make an
4 investigation and study of the provisions of chapter two hundred
5 and seventy-five of the acts of nineteen hundred and eighty-nine
6 as said provisions are implemented by the board of trustees of
7 the water pollution abatement trust, established pursuant to
8 chapter twenty-nine C of the General Laws, the executive office
9 of administration and finance, the executive office of environmen-

-10 tal affairs, the department of environmental protection, and the
11 state treasurer. Said committees shall report to the General Court
12 the results of their joint investigation and study and their
13 recommendations, if any, together with drafts of legislation
14 necessary to carry their recommendations into effect, by filing the
15 same with the Clerk of the House of Representatives on or before
16 March first, nineteen hundred and ninety-two.

1 SECTION 57. By no later than December thirty-first, nineteen
2 hundred and ninety-two, the department of environmental
3 protection shall prepare, in consultation with the waste site
4 cleanup program advisory committee, established pursuant to
5 section two A of chapter twenty-one E of the General Laws, and
6 shall submit to said advisory committee and to the governor, the
1 secretary of the executive office of environmental affairs, the
8 secretary of the executive office of administration and finance, the
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9 joint committee on natural resources and agriculture, and the
10 house and senate committees on ways and means a report,
11 including recommendations and proposed legislation to effectuate
12 them, concerning establishing, administering, and providing
13 funding for mechanisms for providing financial assistance,
14 including, but not limited to, a fund to provide low-interest loans
15 to persons who want to carry out response actions pursuant to
16 said chapter twenty-one E but who cannot pay for such response
17 actions without such assistance.

1 SECTION 58. The department of environmental protection,
2 hereinafter called the department, is authorized to perform astudy
3 of site assessment and remediation liability under chapter twenty-
-4 one E of the General Laws for owners of commercial and
5 industrial property. Said study shall examine current procedures
6 for assigning liability, regardless of fault, to such property owners
7 and investigate the effects of any statutory changes which result
8 in exempting innocent property owners from liability under said
9 chapter twenty-one E. Said study shall address any statutory,
10 regulatory, or programmatic modifications needed to implement
11 an innocent owner provision for such property owners. The
12 department shall perform said study in consultation with the waste
13 site cleanup program advisory committee established pursuant to
14 section two A of said chapter twenty-one E. The commissioner
15 shall submit to the house and senate committees on ways and
16 means and the joint committee on natural resources and
17 agriculture a copy of said study and any accompanying legislation
18 which would be necessary to implement said study’s recommen-
-19 dations by no later than December thirty-first, nineteen hundred
20 and ninety-two.

1 SECTION 59. The department of environmental protection,
2 hereinafter referred to as the department, shall submit a report
3 on the following subjects, including recommendations and
4 proposed regulations or legislation to effectuate them, to the waste
5 site cleanup program advisory committee, established pursuant
6 to section two A of chapter twenty-one E of the General Laws,
7 by no later than January first, nineteen hundred and ninety-three;
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8 (1) coordinating and making consistent with each other the
9 department’s regulations promulgated pursuant to said chapter

10 twenty-one E and the department’s other regulations;
11 (2) the extent to which state and local permitting requirements
12 have affected response actions pursuant to said chapter twenty-

-13 one E, and the nature of such effects;
14 (3) the extent to which response actions pursuant to said
15 chapter twenty-one E should be subject to requirements for
16 obtaining permits from other state agencies, or to regulations or
17 standards promulgated by other state agencies; and
18 (4) the extent to which response actions pursuant to said
19 chapter twenty-one E shall be subject to requirements for
20 obtaining permits or other approvals from cities or towns or other
21 bodies politic, or to ordinances, by-laws, regulations, or standards
22 promulgated by them.
23 To the maximum extent practicable, the preparation of the
24 report required by this section shall be coordinated and consistent
25 with the process that the department is required to complete, and
26 any report prepared, on or before January first, nineteen hundred
27 and ninety-three pursuant to subsection (j) of section eighteen of
28 chapter twenty-one A of the General Laws. The department may,
29 in its discretion, consolidate the report required by this section
30 and any report prepared pursuant to said subsection (j) of said
31 section eighteen of said chapter twenty-one A.

1 SECTION 60. The provisions of section fifty-two of this act
2 shall take effect immediately upon the passage of this act.

1 SECTION 61. The provisions of sections forty-seven and fifty
2 shall take effect on July first, nineteen hundred and and ninety-
-3 two.
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