
HOUSE 581
By Mr. Mara of Brockton, petition of Francis G. Mara for legis-

lation to regulate the formation and operation of risk retention
groups. Insurance.

)e Commontoealti) of ifla*£acl)u*ett*

In the Year One Thousand Nine Hundred and Ninety-Two.

An Act regulating the formation and operationof risk retention
GROUPS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 The General Laws are hereby amended by inserting chap-
-2 ter 175G:

3
4
5

CHAPTER 175G.
REGULATION OF RISK RETENTION
GROUPS AND THEIR FORMATION.

6 Section 1. The purpose of this chapter is to regulate the
7 formation and operation of risk retention groups in the common-
-8 wealth formed pursuant to the provisions of the federal Liability
9 Risk Retention Act of 1986.

10 Section 2. Definitions.
11 A. As used in this act
12 (1) “commissioner” means the insurance commissioner of
13 this state or the commissioner, director or superintendent of
14 insurance in any other state;
15 (2) “completed operations liability” means liability arising
16 out of the installation, maintenance, or repair of any product at
17 a site which is not owned or controlled by
18 (a) any person who performs that work; or
19 (b) any person who hires an independent contractor to
20 perform that work; but shall include liability for activities which
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21 are completed or abandoned before the date of the occurence
22 giving rise to the liability;
23 (3) “domicile,” for purposes of determining the state in which
24 a purchasing group is domiciled, means
25 (a) for a corporation, the state in which the purchasing
26 group is incorporated; and
27 (b) for an unincorporated entity, the state of its principal
28 place of business;
29 (4) “hazardous financial condition” means that, based on its
30 present or reasonably anticipated financial condition, a risk
31 retention group, although not yet financially impaired or
32 insolvent, is unlikely to be able
33 (a) to meet obligation to policyholders with respect to
34 known claims and reasonable anticipated claims; or
35 (b) to pay other obligation in the normal course of
36 business;
37 (5) “insurance” means primary insurance, excess insurance,
38 reinsurance, surplus lines insurance, and any other arrangement
39 for shifting and distributing risk which is determined to be
40 insurance under the laws of this state;
41 (6) “liability”
42 (a) means legal liability for damages including costs of
43 defense, legal costs and fees, and other claims, expenses because
44 of injuries to other persons, damage to their property, or other
45 damage or loss to such other persons resulting from or arising
46 out of
47 (i) any business whether profit or nonprofit, trade,
48 product, services, premises, or operations; or
49 (ii) any activity of any state or local government, or any
50 agency or political subdivision thereof; and
51 (b) does not include personal risk liability and an
52 employer’s liability with respect to its employees other than legal
53 liability under the Federal Employers’ Liability Act (45 U.S.C. 51
54 et seq.);
55 (7) “personal risk liability” means liability for damages
56 because of injury to any person, damage to property, or other loss
57 or damage resulting from any personal, familial, or household
58 responsibilities or activities, rather than from responsibilities or
59 activites referred to in paragraph (6);
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60 (8) “plan of operation or feasibility study” means an analysis
61 which presents the expected activities and results of a risk
62 retention group including, at a minimum,
63 (a) the coverages, deductibles, coverage limits, rates and
64 rating classification systems for each line of insurance the group
65 intends to offer,
66 (b) historical and expected loss experience of the proposed
67 members and national experience of similar exposures,
68 (c) pro forma financial statements and projections,
69 (d) appropriate opinions by a qualified, independent
70 casualty actuary, including a determination of minimum premium
71 or participation levels required to commence operations and to
72 prevent a hazardous financial condition,
73 (e) identification of management, underwriting proce-
-74 dures, managerial oversight methods, investment policies, and
75 (f) such other matters as may be prescribed by the commis-
-76 sioner for liability insurance companies authorized by the
77 insurance laws of the state;
78 (9) “product liability” means liability for damages because
79 of any personal injury, death, emotional harm, consequential
80 economic damage, or property damage including damages
81 resulting from the loss of use of property arising out of the
82 manufacture, design, importation, distribution, packaging,
83 labeling, lease, or sale of a product, but does not include the
84 liability of any person for those damages if the product involved
85 was in the possession of such a person when the incident giving
86 rise to the claim occurred;
87 (10) “purchasing group” means any group which
88 (a) has as one of its purposes the purchase of liability
89 insurance on a group basis;
90 (b) purchases such insurance only for its group members
91 and only to cover their similar or related liability exposure, as
92 described in subparagraph (c);
93 (c) is composed of members whose businesses or activities
94 are similar orrelated with respect to the liability to which members
95 are exposed by virtue of any related, similar, or common business,
96 trade, product, services, premises, or operations; and



[JanuaryHOUSE - No. 5814

97 (d) is domiciled in any state;
(11) “risk retention group” means any corporation or other

limited liability association formed under the laws of any state,
Bermuda, or the Cayman Islands;

98
99

100
(a) whose primary activity consists of assuming and

spreading all, or any portion, of the liability exposure of its group
members;

101
102
103

(b) which is organized for the primary purpose of
conducting the activity described under subparagraph (a);

104
105

(c) which106
(i) is chartered and licensed as a liability insurance

company and authorized to engage in the business of insurance
under the laws of any state; or

107
108
109

(ii) before January 1, 1985 was chartered or licensed and
authorized to engage in the business of insurance under the laws
of Bermuda or the Cayman Islands and, before such date, had
certified to the insurance commissioner of at least one state that
it satisfied the capitalization requirements of such state, except
that any such group shall be considered to be a risk retention
group only if it has been engaged in business continuously since
such date and only for the purpose of continuing to provide
insurance to cover product liability or completed operations
liability (as such terms were defined in the Product Liability Risk
Retention Act of 1981 before the date of the enactment of the Risk
Retention Act of 1986);

110
11l
112
113
114
115
116
117
118
119
120
121

(d) which does not exclude any person from membership
in the group solely to provide for members of such group a
competitive advantage over such a person;

122
123
124

(e) which125
(i) has as its members only persons who have an

ownership interest in the group and which has as its owners only
persons who are members who are provided insurance by the risk
retention group; or

126
127
128
129

(ii) has as its sole member and sole owner an organi-
zation which is owned by persons who are provided insurance by
the risk retention group;

130
131
132

(0 whose members are engaged in businesses or activities
similar or related with respect to the liability of which such

133
134
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135 members are exposed by virtue of any related, similar, or common
136 business trade, product, services, premises, or operations;
137 (g) whose activities do not include the provision of
138 insurance other than
139 (i) liability insurance for assuming and spreading all or
140 any portion of the liability of its group members; and
141 (ii) reinsurance with respect to the liability of any other
142 risk retention group (or any members of such other group) which
143 is engaged in businesses or activities so that such group or member
144 meets the requirement described in paragraph (f) for membership
145 in the risk retention group which provides such reinsurance; and
146 (h) the name of which includes the phrase “Risk Retention
147 Group”;
148 (12) “State” means any state of the United States or the
149 District of Columbia.
150 Section 3. Risk retention groups chartered in this state.
151 A risk retention group seeking to be chartered in this state must
152 be chartered and licensed as a liability insurance company
153 authorized by the insurance laws of this state and, except as
154 provided elsewhere in this act, must comply with all of the laws,
155 rules, regulations and requirements applicable to such insurers
156 chartered and licensed in this state and with Section 4 of this act
157 to the extent such requirements are not a limitation on laws, rules,
158 regulations or requirements of this state. Before it may offer
159 insurance in any state, each risk retention group shall also submit
160 for approval to the insurance commissioner of this state a plan
161 of operation or a feasibility study and revisions of such plan or
162 study if the group intends to offer any additional lines of liability
163 insurance.
164 Section 4. Risk retention groups not chartered in this state.
165 Risk retention groups chartered in states other than this state
166 and seeking to do business as a risk retention group in this state
167 must observe and abide by the laws of this state as follows:
168 A. Notice of Operations and Designation of Commissioner as
169 Agent. Before offering insurance in this state, a risk retention
170 group shall submit to the commissioner;
171 (1) a statement identifying the state or states in which the
172 risk retention group is chartered and licensed as a liability
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insurance company, date of chartering, its principal place of
business, and such other information, including information on
its membership, as the commissioner of this state may require to
verify that the risk retention group is qualified under
Section 2A(11) of this act;

173
174
175
176
177

(2) a copy of its plan of operations or a feasibility study and
revisions of such plan or study submitted to its state of domicile;
provided, however, that the provision relating to the submission
of a plan of operation or a feasibility study shall not apply with
respect to any line or classification of liability insurance which
(a) was defined in the Product Liability Risk Retention Act of
1981 before October 27, 1986 and (b) was offered before such
date by any risk retention group which had been chartered and
operating for not less than three years before such date;

178
179
180
181
182
183
184
185
186
187 (3) a statement of registration which designates the commis-

sioner as its agent for the purpose of receiving service of legal
documents or process.

188
189

B. Financial Condition. Any risk retention group doing
business in this state shall submit to the commissioner;

190
191

(1) a copy of the group’s financial statement submitted to its
state domicile, which shall be certified by an independent public
accountant and contain a statement of opinion on loss and loss
adjustment expense reserves made by a member of the American
Academy of Actuaries or a qualified loss reserve specialist (under
criteria established by the National Association of Insurance
Commissioners);

192
193
194
195
196
197
198

(2) a copy of each examination of the risk retention group
as certified by the commissioner or public official conducting the
examination;

199
200
201

(3) upon request by the commissioner, a copy of any audit
performed with respect to the risk retention group; and

202
203

(4) such information as may be required to verify its
continuing qualification as a risk retention group under
Section 2A(11).

204
205
206

C. Taxation.207
(1) All premiums paid for coverages within this state to risk

retention groups shall be subject to taxation at the same rate and
subject to the same interest, fines and penalties for nonpayment
as that applicable to foreign admitted insurers.

208
209
210
211
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(2) To the extent licensed agents or brokers are utliized, they
shall report and pay the taxes for the premiums for risks which
they have placed with or on behalf of a risk retention group not
chartered in this state.

212
213
214
215

(3) To the extent agents or brokers are not utilized or fail
to pay the tax, each risk retention group shall pay the tax for risks
insured within the state. Further, each risk retention group shall
report all premiums paid to it for risks insured within the state.

216
217
218
219

D. Compliance with Uniform Claims Settlement Practices
Law. Any risk retention group, its agents and representatives,
shall comply with any and all unfair claims settlement practices
acts of this state.

220
221
222
223

E. Deceptive, false or fraudulent practices. Any risk retention
group shall comply with the laws of this state regarding deceptive,
false or fraudulent acts or practices. However, if the commissioner
seeks an injunction regarding such conduct, the injunction must
be obtained from a court of competent jurisdiction.

224
225
226
227
228

F. Examination regarding financial condition. Any risk
retention group must submit to an examination by the commis-
sioner to determine its financial condition if the commissioner of
the jurisdiction in which the group is chartered has not initiated
an examination or does not initiate an examination within 60 days
after a request by the commissioner of this state. Any such
examination shall be coordinated to avoid unjustified repetition
and conducted in an expeditious manner and in accordance with
NAIC’s Examiner Handbook.

229
230
231
232
233
234
235
236
237
238 G. Notice to Purchasers. Any policy issued by a risk retention

group, shall contain in 10 point type on the front page and the
declaration page, the following notice;

239
240

241

242 This policy is issued by your risk retention group. Your risk
243 retention group may not be subject to all of the insurance laws
244 and regulations of your state. State insurance insolvency guaranty
245 funds are not available for your risk retention group.
246 H. Prohibited acts regarding solicitation of sale. The following
247 acts by a risk retention group are hereby prohibited:

NOTICE
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(1) The solicitation or sale of insurance by a risk retention
group to any person who is not eligible for membership in such
groups; and

248
249
250

(2) The solicitation or sale of insurance by, or operation of,
a risk retention group that is in a hazardous financial condition
or is financially impaired.

251
252
253

I. Prohibition on ownership by an insurance company. No risk
retention group shall be allowed to do business in this state if an
insurance company is directly or indirectly a member or owner
of such risk retention group, other than in the case of a risk
retention group ail of whose members are insurance companies.

254
255
256
257
258

J. Prohibited coverage. No risk retention group may offer
insurance policy coverage prohibited by or declared unlawful by
the highest court of this state.

259
260
261
262 K. Delinquency Proceedings. A risk retention group not

chartered in this state and doing business in this state shall comply
with a lawful order issued in a voluntary dissolution proceeding
or in a delinquency proceeding commenced by a state insurance
commissioner if there has been a finding of financial impairment
after an examination under Section 4F of this act.

263
264
265
266
267

Section 5. Compulsory association.268
A. No risk retention group shall be permitted to join or

contribute financially to any insurance insolvency guaranty fund,
or similar mechanism, in this state, nor shall any risk retention
group, or its insureds, receive any benefit from any such fund for
claims arising out of the operations of such risk retention group.

269
270
271
272
273

B. A risk retention group shall participate in this state’s joint
underwriting associations and mandatory liability pools, and the
plan created by section 113 H of chapter 175.

274
275
276

Section 6. Countersignatures not required.11l
A policy of insurance issued to a risk retention group or any

member of that group shall not be required to be countersigned.
278
279
280 Section 7. Purchasing groups Exemption from certain laws

relating to the group purchase of insurance.281
Any purchasing group meeting the criteria established under

the provisions of the federal Liability Risk Retention Act of 1986
shall be exempt from any law of this state relating to the creation
of groups for the purchase of insurance, prohibition of group

282
283
284
285
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286 purchasing or any law that would discriminate against a
287 purchasing group or its members. In addition, an insurer shall be
288 exempt from any law of this state which prohibits providing, or
289 offering to provide, to a purchasing group or its members,
290 advantages based on their loss and expense experience not
291 afforded to other persons with respect to rates, policy forms,
292 coverage or other matters. A purchasing group shall be subject
293 to all other applicable laws of this state.
294 Section 8. Notice and registration requirements of purchasing
295 groups.
296 A. A purchasing group which intends to do business in this
297 state shall furnish notice to the commissioner which shall:
298 (1) identify the state in which the group is domiciled;
299 (2) specify the lines and classifications of liability insurance
300 which the purchasing group intends to purchase;
301 (3) identify the insurance company from which the group
302 intends to purchase its insurance and the domicile of such
303 company;
304 (4) identify the principal place of business of the group; and
305 (5) provide such other information as may be required by
306 the commissioner to verify that the purchasing group is qualified
307 under Section 2A( 10) of this Act.
308 B. The purchasing group shall register with and designate the
309 commissioner (or other appropriate authority) as its agent solely
310 for the purpose of receiving service of legal documents or process,
311 except that such requirements shall not apply in the case of a
312 purchasing group;
313 (1) which
314 (a) was domiciled before April 2, 1986; and
315 (b) is domiciled on and after October 27, 1986 in any state
316 of the United States;
317 (2) which
318 (a) before October 27, 1986 purchased insurance from an
319 insurance carrier licensed in any state; and
320 (b) since October 27, 1986, purchased its insurance from
321 an insurance carrier licensed in any state;
322 (3) which was a purchasing group under the requirements of
323 the Product Liability Retention Act of 1981 before October 27,
324 1986; and



[JanuaryHOUSE No. 58110

I

(

I

325 (4) which does not purchase insurance that was not
326 authorized for purposes of an exemption under that act, as in
327 effect before October 27, 1986.
328 Section 10. Administrative and procedural authority regard-
-329 ing risk retention groups and purchasing groups.
330 The commissioner is authorized to make use of any of the
331 powers established under the Insurance Code of this state to
332 enforce the laws of this state so long as those powers are not
333 specifically preenpted by the Product Liability Risk Retention Act
334 of 1981, as amended by the Risk Retention Amendment of 1986.
335 This includes, but is not limited to, the commissioner’s admin-
-336 istrative authority to investigate, issue subpoenas, conduct
337 depositions and hearings, issue orders, and impose penalties. With
338 regard to any investigation, administrative proceedings, or
339 litigation, the commissioner can rely on the procedural law and
340 regulations of the state. The injunctive authority of the commis-
-341 sioner in regard to risk retention groups is restricted by the
342 requirement that any injunction be issued by a court of competent
343 jurisdiction.
344 Section 11. Penalties.
345 A risk retention group which violates any provision of this act
346 will be subject to fines and penalties applicable to licensed insurers
347 generally, including revocation of its license and/or the right to
348 do business in this state.
349 Section 12. Duty of agents of brokers to obtain license.
350 Any person acting, or offering to act, as an agent or broker for
351 a risk retention group or purchasing group, which solicits
352 members, sells insurance coverage, purchases coverage for its
353 members located within the state or otherwise does business in
354 this state shall, before commencing any such activity, obtain a
355 license from the commissioner.
356 Section 13. Binding effect of orders issued in U.S. district
357 court.
358 An order issued by any district court of the United Sates
359 enjoining a risk retention group from soliciting or selling
360 insurance, or operating, in any state (or in all states or in any
361 territory or possession of the United States) upon a finding that
362 such a group is in a hazardous financial condition shall be
363 enforceable in the courts of the state.
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364 Section 14. Rules and Regulations.
365 The commissioner may establish and from time to time amend
366 such rules relating to risk retention groups as may be necessary
367 or desirable to carry out the provisions of the act.
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