
HOUSE No. 2856
By Mr. Bosley of North Adams, petition of Daniel E. Bosley and

Christopher J. Hodgkins for legislation to make certain changes in
the pesticide laws of the Commonwealth. Natural Resources and
Agriculture.

In the Year One Thousand Nine Hundred and Ninety-Two.

An Actto reform the Massachusetts pesticide control act.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section lof Chapter 1328 of the General Laws,
2 as appearing in the Official Edition, is hereby amended by adding
3 after the first sentence thereof the following lines;
4 The intent of this chapter is to protect the environment and the
5 health, safety, and welfare of the citizens of the Commonwealth.
6 In carrying out the purpose of this chapter, the Director shall
7 ensure that, when properly used, pesticides perform their intended
8 function without unreasonable adverse effects on the environment
9 or public health. To determine if an unreasonable adverse effect

10 exists, an analysis of all risks and benefits associated with use of
11 the pesticide shall be conducted.

1 SECTION 2. Section 2of Chapter 1328 for the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out the definitions of “Board”, “Director”, “Distribu-
-4 tion”, and “Licensed Applicator” and inserting in place thereof
5 the following definitions:
6 “Board”, the pesticide management Board, established by
7 section three.
8 “Director”, the Director of the Division of Pesticide
9 Management, established by section four.

10 “Distribution” or “Distribute”, to offer for sale, hold for sale,
11 sell, barter, ship, deliver for shipment, or receive for sale or
12 redistribution.
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13 “Licensed Applicator”, any person licensed pursuant to
14 section ten to use restricted use pesticides under the direct
15 supervision of a certified applicator and to use or supervise the
16 use of general use pesticides on the land of another or on
17 residential property owned by him which is rented or otherwise
18 occupied by others.

1 SECTION 3. Section 2of Chapter 1328 of the General Laws,
2 as so appearing, is further amended by adding, in the appropriate
3 order, the following definitions:
4 “Commercial Trainee”, a person who holds a permit under the
5 provisions of section ten authorizing him to use general use
6 pesticides under the onsite direction of a certified pesticide
7 applicator.
8 “Committee”, the Pesticide Assessment Committee, established
9 by section three A.

10 “Division”, the Division of pesticide management, as
11 established in section four of this Chapter.
12 “Integrated Pest Management,” a system which maintains pest
13 populations below economically damaging levels using cultural,
14 biological, physical and chemical techniques so as to minimize
15 unreasonable adverse effects on public health and the
16 environment.
17 “Right-of-way,” any roadway or thoroughfare on which public
18 passage is made or any corridor over which facilities such as
19 railroads, pipelines, power lines, conduits, channels, airstrips, or
20 communication lines are located.
21 “Sensitive Area”, an area, designated pursuant to section five
22 of this Chapter, where restrictions on pesticide use or use of
23 particular pesticide application techniques may be necessary to
24 further protect against unreasonable adverse effects to public
25 health or the environment.
26 “Significant use,” any category of common pesticide use
27 designated pursuant to section five, which may present a substan-
-28 tial risk to public health or the environment.
29 “To Use Any Registered Pesticide in a Manner Inconsistent
30 With Its Labeling”, means to use any registered pesticide in a
31 manner not permitted by the labeling; provided, that the term shall
32 not include:
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33 (1) applying a pesticide in any dosage, concentration, or
34 frequency less than that specified on the labeling.
35 (2) applying a pesticide against any target pest not specified on
36 the labeling, unless the Administrator has required that the
37 labeling specifically states that the pesticide may be used only for
38 the pests specified on the labeling after the Administrator has
39 determined that the use of the pesticide against other pests would
40 cause an unreasonable adverse effect on the environment.
41 (3) employing any method of application not prohibited by the
42 labeling, or
43 (4) mixing a pesticide or pesticides with a fertilizer when such
44 mixture is not prohibited by the labeling.
45 “Use of a Pesticide”, shall mean any act of handling a pesticide,
46 releasing of a pesticide, or exposing man or the environment to
47 a pesticide, including but not limited to:
48 (a) Application of a pesticide including mixing or loading of
49 equipment and supervisory action on or near the area of
50 application.
51 (b) Storage actions relative to pesticides and pesticide
52 containers carried out or supervised by an applicator.
53 (c) Disposal actions relative to pesticides and pesticide
54 containers carried out or supervised by an applicator.
55 (d) Transportation actions relative to pesticides and pesticide
56 containers except those by carriers and dealers.

1 SECTION 4. Section 3of Chapter 1328 of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out said section and inserting in place thereof the
4 following:
5 There shall be within the Department of Food and Agriculture
6 a Pesticide Management Board which shall consist of the Com-
-7 missioner of Food and Agriculture or his designee, the Commis-
-8 sioner of Environmental Quality Engineering or his designee, the
9 Commissioner of Public Health or his designee, the Commissioner

10 of Wildlife and Environmental Law Enforcement or his designee,
11 the state pesticide coordinator or his designee, and eight persons
12 appointed by the Governor, one of whom shall have been engaged
13 in the commercial production of a plant-related agricultural
14 commodity for at least the preceding five years on land owned
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15 or rented by him, one of whom shall be a representative of the
16 Massachusetts Farm Bureau Federation, one of whom shall have
17 been an active outdoor commercial applicator of pesticides for
18 at least the preceding five years, one of whom shall be a
19 representative of the New England Pest Control Association, Inc.
20 who resides in Massachusetts, one of whom shall be a represen-
-21 tative of an environmental organization with statewide
22 representation, one of whom shall be an industrial hygienist or
23 other person having expertise in the health effects of pesticides,
24 one of whom shall be a representative of the Agricultural
25 Extension Service with professional training and expertise in
26 integrated pest management and one of whom who shall represent
27 the public at large. The Commissioner of Food and Agriculture
28 or his designee shall be Chairman of the Board. The Director or
29 his designee shall serve as Secretary of the Board, but shall have
30 no vote in its deliberations. •»

31 The appointed members of the Board shall receive one hundred
32 dollars for each day or portion thereof spent in the discharge of
33 their official duties and shall be reimbursed for their necessary
34 expenses incurred in the discharge of their official duties. Such
35 members shall be appointed for staggered terms of four years
36 except for the persons appointed to fill vacancies, who shall serve
37 for the unexpired term. Any members shall be eligible for
38 reappointment.
39 The Board shall hold an annual meeting in June, and regularly
40 at three other times annually, and from time to time at the call
41 of the chairman or upon the written request of any two members.
42 At its annual meeting the Board shall release for publication an
43 annual report of its activities. Said report shall be filed with the
44 president of the senate, speaker of the house, the Secretary of the
45 executive office of environmental affairs and the governor.
46 Seven members of the Board shall constitute a quorum. The
47 Board may, by vote of a majority of its members then in office,
48 adopt, amend, or repeal rules and regulations for the conduct of
49 its business.
50 The Board, in addition to other powers conferred in this
51 chapter, may, from time to time, make written recommendations
52 to the Director with respect to the implementation and
53 administration of this chapter. The Director shall accept the
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54 recommendations of the Board unless, in a written decision
55 rendered within thirty days of his receipt of the recommendation,
56 he sets forth clear and convincing evidence establishing a technical
57 or operational basis for not taking the recommended action.

1 SECTIONS. Section 3A of Chapter 1328 of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out said section and inserting in place thereof the
4 following section:
5 Section 3A. A Pesticide Assessment Committee shall be
6 established and shall consist of 11 persons appointed by the
7 Governor, with advanced degrees in their field, professional
8 experience and demonstrated expertise in pesticides as follows:
9 a toxicologist; an epidemiologist; a hydrologist; a soil scientist

10 expert in the origin, transport, and fate of pesticides in the envi-
-11 ronment; an entomologist; a weed scientist or plant physiologist;
12 a veterinarian; an ecologist; and oncologist; a geneticist; a micro-
-13 biologist or molecular biologist; and a resource economist. The
14 Chairman of the Committee shall be elected from among its
15 members.
16 The members of the Committee shall receive $lOO for each day
17 or portion thereof spent in the discharge of their official duties
18 and shall be reimbursed for their necessary expenses incurred in
19 the discharge of their official duties. Such members shall be
20 appointed for staggered terms of four years, except for persons
21 appointed to fill vacancies who shall serve for the unexpired term.
22 Any member shall be eligible for reappointment.
23 The Committee shall meet from time to time at the call of the
24 Chairman or upon written request of any two members. After
25 consultation with the Board, the Committee shall establish
26 regulations for the conduct of the Committee which shall include
27 the responsibility of conducting special reviews and of providing
28 written recommendations to the Division regafding issuance,
29 denial, or modification of pesticide product registrations
30 including those for special needs registrations pursuant to
31 section 7, experimental use permits pursuant to section 10, and
32 for pesticide products containing active ingredients and products
33 undergoing special review pursuant to section 7.
34 The Committee shall establish criteria for initiating a pesticide
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35 special review pursuant to this section based on particular
36 concerns regarding the use of the pesticide active ingredient in the
37 Commonwealth. These concerns may include; potential for
38 exposure to the general public, toxicological profile, risk to the
39 environment, federal registration status, and the absence of
40 essential data concerning health effects. At the beginning of each
41 fiscal year, the Committee shall, after notice and an opportunity
42 for public hearing, specify the names of the active ingredients that
43 fall within the special review criteria for that fiscal year. The
44 Committee shall undertake a special review of the active
45 ingredients thus specified with regard to the criteria in question
46 and, based upon such a review, shall recommend to the Division
47 that the registration of such active ingredients be revoked,
48 continued, or modified. Each such recommendation shall also be
49 submitted to the Board for information.
50 The Committee on its own initiative or in response to a request
51 by the Division or the Board may initiate an assessment of an
52 active ingredient if the Committee establishes that new scienti-
-53 fically verifiable data demonstrates that use of the active
54 ingredient may cause unreasonable adverse effects on public
55 health or the environment. The Committee shall notify the
56 registrant and review the specific areas of concern.
57 In conducting special reviews, the Committee shall request from
58 EPA any information which may be pertinent to the special review
59 of the active ingredient. The Committee shall request from the
60 registrant any information germane to the specific area of concern
61 that is consistent with the federal requirements pursuant to
62 40 CFR 158 or other data development required under federal
63 law. The Committee shall accept data development schedules
64 mandated under the federal law and may accept interim reports
65 of studies which may be in progress.
66 The Committee shall utilize the Department of Food and
67 Agriculture which shall be responsible for providing economic
68 impact assessments, the Department of Environmental Quality
69 Engineering which shall be responsible for providing needed
70 environmental impact assessments and on the Department of
71 Public Health which shall be responsible for providing public
72 health risk assessments to the Committee for its consideration.
73 The Committee shall rely on the Division which shall have respon-
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74 sibility for undertaking a comprehensive investigation of
75 alternatives to the active ingredients under review, including
76 integrated pest management programs, and shall report the results
77 of such investigations to the Committee in a timely manner for
78 its use.
79 The Committee shall to the greatest extent possible cooperate
80 with other States in the conduct of risk/benefit assessments, cost
81 analysis, and studies concerned with the environmental fate of
82 pesticides. The Committee may request information from, or
83 subcontract to the Northeast Regional Environmental Public
84 Health Center, or a qualified university or state interagency group
85 selected by the Committee by a vote of two-thirds of its members.
86 Before rendering its final recommendations to the Division, the
87 Committee shall provide to the registrant an opportunity for a
88 hearing. Following the hearing, the Committee shall recommend
89 that the Division either register, continue registration, modify,
90 revoke, or deny use ofthe active ingredients having been reviewed.
91 The Division shall accept the recommendation of the Committee
92 unless, in a written decision within thirty days of receipt of the
93 recommendation, the Division sets forth clear and convincing
94 evidence establishing a technical or operational basis for not
95 taking the recommended action.

1 SECTION 6. Section 4of Chapter 1328 of the General Laws,
2 as appearing in the 1980 Official Edition, is hereby amended by
3 striking out said section and inserting in place thereof the
4 following section:
5 Section 4. There shall be a separate Division within the Depart-
-6 ment of Food and Agriculture, which shall be known as the
7 Division of Pesticide Management and which shall be responsible
8 for administration of all pesticide functions under the provisions
9 of this Chapter. The Division shall have its own budget and shall

10 be under the supervision of a Director who shall report directly
11 to the Commissioner. The Director shall be qualified by training,
12 education and professional experience to perform such duties.
13 Said Director shall be appointed by the Commissioner with the
14 approval of two-thirds of the members of the Board for a term
15 of five years. Said person shall be eligible for reappointment but
16 may be removed for cause by the Commissioner, with the approval
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17 of a majority of both the Board and the Committee in separate
18 votes of each body. The position of Director shall not be subject
19 to the provisions of Chapter thirty-one or the provisions of
20 section nine A of Chapter thirty.
21 The Division shall be sufficiently staffed to adequately carry
22 out the duties and responsibilities required under this Act. At a
23 minimum, there shall be one program coordinator and one clerk
24 for each of the following activities mandated by this Act:
25 registration, licensing, enforcement, right-of-way management,
26 the Pesticide Management Board, Pesticide Assessment
27 Committee and education. Division staff shall be suitably
28 qualified to carry out the specific duties of their designated
29 activity.

1 SECTION 7. Powers and Duties of Division and Board
2 Section sof the Chapter 1328 of the Gefieral Laws, as appearing
3 in the 1984 Official Edition, is hereby amended by inserting after
4 the last paragraph thereof the following section:
5 The Division, with the approval of the Board, may cooperate
6 and enter into cooperative agreements and contracts with the
7 appropriate federal agencies, the agencies of other states,
8 interstate agencies, other agencies of the commonwealth, or
9 private or nonprofit organizations in matters related to the

10 purposes of this Chapter or FIFRA, and may receive from and
11 dispense to such agencies such funds as may be available for the
12 purposes of this chapter and FIFRA.
13 The Division, with the approval of the Board, shall take all
14 actions necessary or appropriate to secure for the commonwealth
15 the benefits of FIFRA and other pertinent federal legislation.
16 The Board, subject to the provisions of Chapter thirty A, may
17 from time to time adopt, amend, or repeal such forms, regulations
18 and standard as it deems necessary for the implementation and
19 administration of this chapter.
20 The Board may declare such pests and devices as it deems
21 necessary to be subject to the provisions of this Chapter.
22 The Board shall identify sensitive areas where additional
23 regulations, restrictions, or guidelines may be necessary to protect
24 against unreasonable adverse effects to public health and the
25 environment, following conduct of a Generic Environmental
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26 Impact Assessment. The Generic Environmental Impact
27 Assessment shall be evaluated by the Committee and a written
28 review and recommendation by the Committee shall be provided
29 to the Board. The Board may designate by regulation or guide-
-30 lines further restrictions on pesticide use or on particular pesticide
31 application techniques deemed to be necessary to protect sensitive
32 areas from unreasonable adverse effects to public health and the
33 environment. The Board shall investigate alternative pesticides,
34 techniques, IPM, and new technologies for sensitive areas.
35 The Board Shall identify potential significant uses of pesticides
36 in the Commonwealth following conduct of a generic environmen-
-37 tal impact assessment. The Generic Environmental Impact
38 Assessment shall be evaluated by the Committee and a written
39 review and recommendation by the Committee shall be provided
40 to the Board. The Board may designate, by regulation, or guide-
-41 lines such significant uses. At a minimum, such significant uses
42 shall include mosquito control, gypsy moth control, aquatic weed
43 control, and application of herbicides torights-of-way. The Board
44 may further adopt regulations or guidelines governing each
45 significant use as it deems necessary.
46 The Board shall investigate alternative pesticides, techniques,
47 IPM, and new technologies for sensitive areas.

1 SECTION 8. Chapter 1328, Section 6of the General Laws, as
2 appearing in the 1984 Official Edition, is hereby amended by
3 striking out the section in its entirety and inserting the following
4 in place thereof;
5 No person shall distribute a pesticide not registered pursuant
6 to the provision of Section 7. This prohibition shall not apply to
7 the transfer of a pesticide from one plant or warehouse and used
8 solely at such plant or warehouse as a constituent part to make
9 a pesticide which is or will be registered pursuant to the provisions

10 of this act; or the distribution of a pesticide pursuant to the
11 provisions of an experimental use permit issued under Section 8.
12 No person shall distribute a pesticide classified by the
13 Department as being for restricted use to a person not
14 appropriately certified to use that pesticide. This prohibition shall
15 not apply to the distribution of a pesticide to a competent
16 individual acting under the direct supervision of an individual
17 appropriately certified to use that pesticide.
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18 No person shall distribute a pesticide that is adulterated or
19 misbranded or a device that is misbranded.

20 No person shall distribute any pesticide unless it is in the
21 registrant’s or the producer’s container which has not been
22 damaged, opened, deteriorated or is unsafe due to design. This
23 prohibition shall not apply to the repackaging of pesticides
24 because of damage in transit so long as the repackaging results
25 in safe and sound packaging. These prohibitions shall not preclude
26 distribution of undamaged, unopened and undeteriorated
27 individually labeled containers from shipping containers, or
28 containers from which an official state or federal agency sample
29 has been taken in carrying out the responsibilities of their
30 respective laws.
31 No person shall distribute any pesticide that does not conform
32 to any requirement of this registration or permit.
33 No person shall detach, alter, deface, or destroy, wholly or in
34 part, any label or labeling provided for in this chapter or in
35 regulations adopted thereunder.
36 No person shall add any substance to, or take any substance
37 from a pesticide in a manner that may defeat the purposes of this
38 Chapter or regulations adopted thereunder.
39 No person shall distribute, dispose of, discard, store or use a
40 pesticide or pesticide container in such a manner as to cause or
41 which is likely to cause an unreasonable adverse effect on the
42 environment.
43 No person shall act in the capacity of, or advertise as, or assume
44 to act as a licensed pesticide dealer unless that person is in
45 possession of a currently valid license issued by the Department
46 pursuant to the provisions of Section 9. No person possessing a
47 pesticide dealer license shall violate or allow to be violated any
48 term, condition, restriction or provision of said license.
49 No person shall purchase or use a pesticide that is not registered
50 by the Department under the provisions of Section 7; provided,
51 however, that this prohibition shall not apply to the use of a
52 pesticide consistent with the terms of an experimental use permit
53 issued by the Department under the provisions of Section 8.

1 SECTION 9. Section 6B of Chapter 1328 of the General Laws,
2 as appearing in the 1980 Official Edition, is hereby amended by
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3 striking out said section and inserting in place thereof the
4 following:
5 Section 68. All persons employed by, acting as an agent for,
6 or otherwise, representing federal, state, or local governments, or
7 agencies thereof, utilities, railroads, pipeline or airports who
8 spray, release, deposit, or apply, by foliar techniques, any
9 herbicide to a right-of-way it owns or to which it holds an

10 easement or similar right shall only do so in accordance with
11 regulations promulgated by the Division. The Conservation Com-
-12 mission or Board of Health of each city or town where a right-
-13 of-way is to be maintained with herbicides using foliar treatment
14 techniques shall be notified annually of said treatment. Said
15 notification, no other notice shall be required, shall be made by
16 certified mail, shall be posted at least fourteen days prior to the
17 first day such treatment is scheduled to occur and shall contain
18 the following information: the approximate dates when such
19 treatment(s) shall take place; the name, address and telephone
20 number of a person representing the entity who is applying
21 herbicides, or on whose behalf herbicides are being applied, and
22 who can be contacted for more information regarding the
23 treatment(s); the locations(s) where treatment(s) will occur.

1 SECTION 10. Section 7of Chapter 1328 of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out the first three paragraphs of said section and inserting
4 in place thereof the following paragraphs:
5 Pesticides, including pesticides that are federally registered may
6 be registered by the division for use in the Commonwealth.
7 Each applicant for the registration of a pesticide shall file with
8 the Division an application providing such information as the
9 committee shall require.

10 The committee may require of the applicant the submission of
11 full reports of studies made pursuant to FIFRA if it deems the
12 information necessary to address unique concerns or conditions
13 in the Commonwealth.
14 In the event that any person files with the Division an
15 application to reregister a pesticide which is registered on the date
16 of application for reregistration and pays the appropriate fee
17 therewith, such registration shall be deemed to be in effect until
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18 the earlier of the following two events shall occur; ninety days have
19 elapsed after the registration was scheduled to expire, or the
20 division notifies the applicant for reregistration that the
21 registration has been renewed, modified, or denied.
22 If the committee determines that a pesticide, when used in
23 accordance with its label directions for use, warnings and cautions
24 and for the use for which it is registered, or for one or more of
25 such uses, or in accordance with a widespread and commonly
26 recognized practice, may cause, without additional restrictions,
27 unreasonable adverse effects on the environment, including injury
28 to the applicator, it may recommend the pesticide or the particular
29 use or uses to which the determination applies, for restricted use
30 registration.
31 The Division shall register a pesticide if the committee
32 determines that its composition is such as to warrant the proposed
33 claims for it; its labeling and other nfhterial required to be
34 submitted comply with the requirements of this chapter; it will
35 perform its intended function without unreasonable adverse
36 effects on the environment or public health; and when used in
37 accordance with widespread and commonly recognized practice
38 it will not generally cause unreasonable adverse effects on the
39 environment or public health.
40 As part of the registration of a pesticide, the Division may
41 classify for restricted use any pesticide or pesticide use classified
42 for general use under FIFRA, and may include in the registration
43 such conditions of use as it deems necessary.
44 If at any time it appears that a pesticide registration does not
45 comply with the provisions of FIFRA, this chapter, or rules and
46 regulations promulgated thereunder, or if a pesticide when used
47 as registered, or if a pesticide when used according to label
48 directions and all reasonably necessary precautions, may
49 nevertheless cause unreasonable adverse effects on the
50 environment or public health, or if a registered pesticide is an
51 imminent hazard as determined by the Committee, forthwith the
52 Division shall by an order suspend the registration of such
53 pesticide. Notification of such order shall be sent to the applicant
54 and shall be a public record.

1 SECTION 11. Section 7of Chapter 1328, as so appearing, is
2 hereby further amended by striking out wherever it may appear
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3 in the fourth paragraph, the word “subcommittee” and inserting
4 in place thereof in each instance the word; “Division”.

1 SECTION 12. Section 7of Chapter 1328 of the General Laws,
2 as so appearing, is hereby further amended by striking out
3 wherever it may appear in the fifth through the ninth paragraphs
4 the word “subcommittee” and inserting in place thereof the word
5 “Committee”.

1 SECTION 13. Section 7of Chapter 1328 of the General Laws,
2 as it appears in the 1984 Official Edition, is hereby amended by
3 inserting after paragraph nine the following paragraph:
4 An applicant desiring to register or reregister a pesticide shall
5 pay a registration fee of one hundred fifty dollars ($150), for the
6 registration period of three years commencing on January Ist of
7 the first calendar year following enactment of the provision. All
8 fees received from pesticide product registration shall be credited
9 on the books of the Commonwealth to the fund known as the

10 pesticide research and management fund. Said fund, subject to
11 appropriation, shall be used by the Division, the Committee or
12 the Board, upon approval of the Board.

1 SECTION 14. Section Bof Chapter 1328 of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out the word “subcommittee” wherever it appears and
4 inserting in place thereof in each instance the word “Committee”,
5 and is further amended by striking out the word “Department”
6 in lines two and threeand the first paragraph and inserting in place
7 thereof the word “Division” and by striking out the word
8 “Department” in line five of the first paragraph and inserting in
9 place thereof the word “Board”

1 SECTION 15. Section Bof Chapter 1328 of the General Laws,
2 as so appearing is hereby amended by striking out the words
3 “twenty-five dollars”and inserting in the place thereof the words
4 “one hundred dollars annually”.

1 SECTION 16. Section Bof Chapter 1328 of the General Laws,
2 as so appearing is hereby amended by adding the words “or for
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3 the uses allowed by FIFRA and the regulations adopted
4 thereunder, pursuant to regulations adopted by the Board” at the
5 end of the second paragraph.

1 SECTION 17. Section Bof the Chapter 1328 of the General
2 Laws, as so appearing, is hereby amended by inserting the word
3 “adverse” after the word “unreasonable” in the fourth paragraph.

1 SECTION 18. Section 9of Chapter 1328, as so appearing, is
2 hereby further amended by striking out where it appears in the
3 fourth line of the first paragraph, the word “department” and
4 inserting in place thereof the word “Board”.

1 SECTION 18A. Section 9of Chapter 1328 of the General
2 Laws, as so appearing, is hereby further amended by striking out
3 from the first and second lines of the first paragraph and wherever
4 it may appear in the second through the sixth paragraphs the word
5 “department” and inserting in place thereof in each instance the
6 word “Division”.

1 SECTION 19. Section 10 of the Chapter 1328 of the General
2 Laws, as appearing in the 1984Official Edition, is hereby amended
3 by deleting the section in its entirety, and inserting in its place
4 the following:
5 Permits, licenses, and certifications to use pesticides may be
6 issued to individuals by the Division in accordance with the
7 provisions, standards and procedures contained in and established
8 by the Board pursuant to this chapter. Each permit, license, and
9 certification issued pursuant to this section shall be valid only for

10 the individual to whom it is issued, may not be transferred, and
11 not continue in force and effect after the death of the individual
12 to whom it is issued. All licenses shall be for a period not to exceed
13 three years, unless sooner revoked or suspended. All permits shall
14 be for a period not to exceed ninety days, unless sooner revoked
15 or suspended. All certifications shall be for a period not to exceed
16 five years, unless sooner revoked or suspended.
17 The Division may authorize individuals to use pesticides in
18 classifications as a certified commercial applicator, a certified
19 private applicator, a licensed applicator, and a commercial

20 trainee.
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21 The Board may establish such categories and subcategories as
22 it deems necessary to restrict or condition the scope of pesticide
23 use permitted within each classification. The Board may establish
24 such standards and criteria, take such action and impose such
25 requirements as it deems necessary to determine or redetermine
26 the levels of competence and experience to qualify for each
27 classification and each category or subcategory thereof.
28 Each applicant for certification or license shall file with the
29 Division an application providing thereon such information as the
30 Board may require.
31 Each applicant desiring to be trainee certified or licensed shall
32 pay such application fee as the Board may by regulation require.
33 In the event that any individual files with the Division an
34 application to renew a certification or license which is in effect
35 on the date of the application for renewal and pays the appropriate
36 fee therewith, such certification or license shall be deemed to be
37 in effect until the earlier of the following two events shall occur:
38 one hundred twenty days have elapsed after the certification or
39 license as scheduled to expire; or the Division notifies the
40 applicant that the certification or license has been renewed,
41 modified, or denied.
42 The Division shall issue a certification or license to an applicant
43 therefor if it determines that the applicant satisfies the criteria
44 established for that license or certification and the category or
45 subcategory for which the certification or license is sought. The
46 Division shall issue a certification subject to such terms,
47 conditions, restrictions and requirements deemed necessary by the
48 Board within thirty days of the date of examination. The Board
49 may require that an applicant for a certification or license or his
50 employer has obtained and maintains in effect a contract of
51 liability insurance conforming to regulations established by the
52 Board; provided however that such regulations shall require only
53 such insurance coverage as the Board determines is generally
54 available at a reasonable cost.
55 The Division shall, prior to issuing a certificate or license,
56 evaluate each applicant to determine his competence with respect
57 to the use of pesticides in the class or classes of pesticides covered
58 by said individual’s certification or license. Said evaluation shall
59 include such examination as the Board may require. Examina-
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60 tions may be taken only upon payment of a fee, not to exceed
61 ten dollars for each examination given, as the Division may
62 require by regulation approved by the Board.
63 The Division shall establish procedures under which a certified
64 commercial applicator will issue a permit to a non-licensed and
65 non-certified person who shall then be called a commercial
66 trainee. Said permit shall authorize the holder to use general use
67 pesticides under the onsite direction of a certified applicator. A
68 copy of said permit shall be filed with the division within fourteen
69 days of its issuance. Any such permit shall be valid for no longer
70 than ninety days from its date of issuance. A commercial trainee
71 shall have on his person a copy of said permit at all times when
72 applying general use pesticides.
73 The Division may revoke, suspend, cancel or deny any permit,
74 license or certificate, or any class thereof, at any time, if it finds
75 that the terms or conditions thereof arfc being violated or are
76 inadequate to avoid unreasonable adverse effects on the environ-
-77 ment or public health, or that the holder of or applicant for the
78 permit, license, or certification has violated any provision of this
79 chapter or FIFRA or any regulation, standard, license,
80 certification or permit issued under either or that the holder or
81 application for said permit, license, or certification is not
82 competent with respect to the use and handling of pesticides, or
83 to the use and handling of pesticides or class of pesticides covered
84 by said individual’s certification. Any person whose permit,
85 license, or certification is suspended or revoked hereunder shall
86 also be subject to such other punishment, penalties, sanctions, or
87 liabilities as may be provided by law. As part of its determination
88 to refuse to grant, to revoke, or to suspend a permit, license, or
89 certification the Division may specify a period, not to exceed two
90 years, within which the applicant may not reapply for a permit,
91 license, or certification. In the event that the Division has refused
92 to issue or has revoked or suspended such a permit, license or
93 certification and has specified a period for non-application, the
94 Division may alter, at its discretion, shorten or waive such period.
95 The denial, suspension or revocation of any permit, license or
96 certification, or any class thereof, may be grounds for the denial,
97 suspension or revocation of a certification to that person for all
98 other applicator classes and certification categories.
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99 The Division may, at its discretion, appropriately license or
100 certify any person possessing a valid certification or license, or
101 equivalent rating, issued by the pesticide control agency of any
102 other state or the federal government whose standards for the
103 issuance of such rating are not less stringent than those of the
104 Division, provided that the pesticide control agency of that state
105 extends similar privileges to persons so licensed or certified by the
106 Commonwealth. Any person so licensed or certified shall be
107 subject to the annual fee requirements of this section.

1 SECTION 20. Chapter 1328 of the General Laws, as
2 appearing in the 1984 Official Edition, is hereby amended by
3 adding after Section 10, the following new section:
4 Section 10A. No person shall sell a restricted use pesticide
5 except to a certified applicator or to a competent individual acting
6 under the direct supervision of a certified applicator; and no
7 person shall purchase a restricted use pesticide unless such person
8 is a certified applicator or is a competent individual acting under
9 the direct supervision of a certified applicator.

1 SECTION 21. Section 11 of Chapter 1328 of the General
2 Laws, as appearing in the 1984 Official Edition, is hereby amended
3 by striking out the word “Department” in the first line, and
4 inserting in place thereof the word “Board”.

1 SECTION 22. Section 12 of Chapter 1328 of the General
2 Laws, as appearing in the 1984 Official Edition, is hereby amended
3 by striking out the word “Department” and inserting in place
4 thereof the word “Division”.

1 SECTION 23. Section 13 of Chapter 1328 of the General
2 Laws, as appearing in the 1984 Official Edition, is hereby amended
3 by striking out the first paragraph and inserting in place thereof
4 the following paragraph:
5 Any person aggrieved by a decision of the Division to approve,
6 disapprove, modify or suspend a product registration, a special
7 local needs registration, or an experimental use permit, or to deny,
8 revoke, or suspend any permit, license or certification or to issue
9 an order or to assess a civil penalty under the provisions of this



[January18 HOUSE - No. 2856

10 chapter, may request an adjudicatory hearing before an impartial
11 hearing officer within the Massachusetts Division of Administra-
-12 live Law Appeals under the provisions of Chapter 30A. Said
13 decision shall contain a notice of aright to request, within twenty-
-14 one days of receipt of said decision, a hearing before a hearing
15 officer under the provisions of said Chapter 30A. If a timely
16 request is received, the bearing officer shall within 30 days
17 commence a hearing and comply with the provisions of said
18 Chapter 30A. In hearings so held, the hearing officer shall preside
19 over the hearing, assemble an official record thereof, and render
20 a final decision.

1 SECTION 23A. Section 13 of Chapter 1328 of the General
2 Laws, as appearing in the 1984 Official Edition, is hereby amended
3 by striking out the third paragraph of said section.

1 SECTION 238. Section 13 of Chapter 1328 of the General
2 Laws, as appearing in the 1984 Official Edition, is hereby amended
3 by striking out the fourth paragraph of said section and inserting
4 in place thereof the following:
5 A person aggrieved by a final adjudicatory determination of the
6 hearing officer may obtain judicial review thereof pursuant to the
7 provisions of chapter thirty A.

1 SECTION 24. Section 14 of Chapter 1328 of the General
2 Laws, as appearing in the 1984 OfficialEdition, is hereby amended
3 by striking out said section and inserting in place thereof the
4 following section;
5 Any person who violates any provision of section six shall be
6 punished by a fine of not more than five thousand dollars or by
7 imprisonment for not more than one year, or both, for each
8 violation knowingly and willfully committed or shall be subject
9 to a civil penalty not to exceed two thousand five hundred dollars

10 for each violation which may be assessed by the Department after
11 notice. Each violation shall constitute a separate offense.
12 Any person who violates any provision of section 6A or 68,
13 or who violates any valid regulation adopted under the provisions
14 of this chapter shall be punished by a fine of not more than five
15 hundred dollars, or by imprisonment for not more than six
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16 months, or both, for the second and each subsequent offense
17 knowingly, and willfully committed, or shall be subject to a civil
18 penalty not to exceed two hundred fifty dollars for any offense,
19 which may be assessed by the Department after notice. Each
20 violation shall constitute a separate offense.
21 Any person who violates any order issued under the provisions
22 of this chapter shall be punished by a fine of not more than twenty-
-23 five thousand dollars or imprisonment for not more than one year,
24 or both, for each violation knowingly and willfully committed,
25 or shall be subject to a civil penalty not to exceed twelve thousand
26 five hundred dollars for each violation which may be assessed by
27 the Department. Each violation shall constitute a separate offense.
28 The Superior Court shall have jurisdiction to enjoin violations,
29 or grant such relief as it deems necessary or appropriate to secure
30 compliance with any provision of this chapter, or the terms of an
31 order, license, certification, registration, permit or regulation
32 adopted or issued thereunder.

1 SECTION 25. Section 15 of Chapter 1328 of the General Laws
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out the first three sentences and inserting in place thereof
4 the following sentences: For the purposes of administering the
5 provisions of this chapter, personnel or agents of the Division and
6 its inspectors shall have access and entry at reasonable times to
7 any premises when pesticides are stored, mixed, loaded, or applied
8 provided that, in the case of producing establishments such access
9 and entry shall apply only to such places where pesticides or

10 devices are held for distribution and sale and have been released
11 for shipment. If the owner or his agent objects to such entry and
12 inspection, said personnel, agent or inspector may seek a search
13 warrant in a court of competent jurisdiction. Personnel or agents
14 of the Division may take such samples as are necessary to
15 accomplish the purpose of their investigation and inspection. Any
16 information relating to trade secrets, secret processes, methods of
17 manufacture, production or use obtained in the course of such
18 investigation and inspection shall be kept confidential upon
19 request, when not required to be disclosed incident to the
20 enforcement of this chapter.
21 Notwithstanding the provisions of any law to the contrary, any
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22 information, record, or particular part thereof, obtained by the
23 Division pursuant to the provisions of this chapter, shall, upon
24 request, be kept confidential and not considered to be public
25 record when it is deemed by the commissioner that such infor-
-26 mation, record, or report relates to secret processes, commercial
27 or financial information, methods of manufacture, or production
28 or could be used by a competitive producer, either foreign or
29 domestic, to meet registration requirements of federal or state
30 authorities, or that such information, record, or report if made
31 public would divulge a trade secret.
32 No person shall for his own advantage reveal, other than to the
33 Director, or officials or employees of other state agencies, or to
34 the courts, in accordance with such directions as the Director and/
35 or the pesticide management Board may prescribe, any infor-
-36 mation acquired by authority to this chapter which is confidential
37 under this chapter.

1 SECTION 26. If any provision of this act is declared
2 unconstitutional or the applicability thereof to any person or
3 circumstance is held invalid, the constitutionality of the remainder
4 of this chapter and the applicability to other persons and circum-
-5 stances shall not be affected.
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