
HOUSE No. 3011
By Mr. Mara of Brockton, petition of Francis G. Mara and

Thomas P. Walsh relative to utilization review of health care services
in the Commonwealth. Health Care.

In the Year One Thousand Nine Hundred and Ninety-Two

An Act relating to utilization review.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The Massachusetts General Laws are hereby
2 amended by adding the following chapter 112A.

3

4 Section 1. In chapter 112A, the following words shall have the
5 following meanings as used in this chapter.
6 Health care services, the performance of diagnosis, treatment,
7 medical evaluation or advice or such other acts which may be
8 undertaken or performed in accordance with the laws and regu-
-9 lations governing the practice of health care professionals licensed

10 in the commonwealth.
11 Health care professionals, any person, corporation, facility or
12 institution licensed or registered by the commonwealth to provide
13 health care services, including but not limited to any person
14 licensed by the commonwealth to provide medical or medically
15 related services to a natural person, hospital, clinic, nursing home,
16 other health care facility, any dentist, registered nurse, social
17 worker, optometrist, podiatrist, physical therapist, psychologist,
18 or acupuncturist and officer, employee or agent of such provider
19 acting in the course and scope of his employment.

20 Hospital, any hospital licensed under section 51 of chapter 111,
21 the teaching hospital of the University of Massachusetts Medical
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22 School, and any psychiatric facility licensed under section 29 of
23 chapter 119.
24 Physician, a person licensed to practice medicine.
25 Psychiatrist, a physician who devotes all or substantially all of
26 his practice to the treatment of psychiatric patients.
27 Third Party Payor, any entity, including but not limited to, any
28 insurance company, corporation, health maintenance organi-
-29 zation, nonprofit hospital service corporation, or preferred
30 provider organization which provides for the payment of health
31 care services. A government, political subdivision of government,
32 agency or authority thereof, the group insurance commission
33 established pursuant to section 3 of chapter 32A of the General
34 Laws and any entity, including a third party payor, operating as
35 an agent thereof shall not be a third party payor for the purposes
36 of this chapter.
37 Utilization Review, the review of medical records, summaries
38 of medical records, letters, or the examination of a person by or
39 on behalf of any third party payor, for the purpose of determining
40 the medical necessity of hospital and/or other health care services,
41 whether performed before, concurrently with, or subsequent to
42 the hospital and/or health care service.
43 Section 2. No utilization review shall result in the denial of
44 coverage or payment on the basis of lack of medical necessity or
45 appropriateness of hospital and/or other health care services
46 rendered, to be rendered or managed by a physician unless the
47 denial is approved by a reviewing physician, after consultation
48 with the attending physician, acting in accordance with generally
49 accepted standards of medical practice. A physician acting on
50 behalf of a third party payor may be assisted in the performance
51 of utilization review by other licensed health care professionals.
52 The provisions of this section shall not prohibit licensed health
53 care professionals from performing utilization review of services
54 which are not managed or performed by physicians, and in such
55 instances, the provisions of this section shall apply to such
56 utilization review as if it had been performed by a physician.
57 Section 3. Each third party payor and certified private review
58 agent, as defined in section 109 of chapter 175, shall be liable for
59 any patient harm resulting from decisions made by its employees,
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60 agents or independent contractors regarding prior or concurrent
61 approval of services, which decisions were not made in accordance
62 with generally accepted standards of medical practice and which
63 result in unreasonable delay, reduction or denial of medically
64 necessary services recommended by a licensed physician. The
65 remedies provided herein shall not be exclusive.
66 Section 4. If a third party payor or any person conducting
67 utilization review on behalf of a third party payor is of the opinion,
68 based on generally accepted standards of medical practice, that
69 the provision of hospital and/or other health care services is not
70 medically necessary or appropriate, the person or entity
71 conducting third party utilization review shall notify (in writing
72 if practicable) the hospital, patient, any authorized representative
73 of the patient, after consultation with the patient’s attending
74 physician or, if applicable, the patient’s health care professional
75 of his opinion. Said notification shall be made no later than
76 twenty-four hours prior to the time the determination that further
77 care is unnecessary becomes effective. The notice shall comply
78 with all requirements of section 5 of this chapter and contain a
79 statement of the medical basis for the opinion that the provision
80 of hospital and/or other health care services is not medically
81 necessary or appropriate.
82 Section 5. In performing utilization review, a third party payor
83 shall provide that;
84 (1) in the event that the attending physician or psychiatrist
85 determines that admission of a person to a hospital on an inpatient
86 basis is immediately necessary to prevent a substantial risk of
87 harm to the patient or others, and a person authorized by
88 section two of chapter 112 A to perform utilization review on
89 behalf of an insurer is not available to review the admission for
90 purposes of payment of benefits, there shall be coverage of
91 inpatient care until such an authorized representative is available
92 to conduct a review of the insured’s condition in accordance with
93 chapter 112 A and the provisions of section 109 of chapter 175;
94 and
95 (2) in the case of a person who is being treated as an inpatient
96 at a hospital, that continued benefits shall not be denied on the
97 basis of medical necessity or appropriateness until the patient, any
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98 authorized representative of the patient, the attending physician,
99 psychiatrist or his designee and the hospital have been notified

100 in writing by the third party payor that it is of the opinion that
101 inpatient care is no longer medically necessary or appropriate
102 according to generally accepted standards of medical care.
103 Section 6. In the event of a utilization review determination
104 that health care services provided or proposed to be provided are
105 not medically necessary or appropriate, an aggrieved party,
106 including the patient, the patient’s representative, the patient’s
107 attending psychiatrist or physician, a hospital, health care
108 professional, and in any case the commonwealth, including any
109 agency thereof, shall be entitled to appeal which complies with
110 the provisions of Section 109 of Chapter 175. Every appeal of a
111 determination made with respect to a person who is an inpatient
112 in a hospital at the time of the appeal shall be concluded within
113 two business days. All other appeals shall be concluded within
114 seven days. All appeals shall be conducted pursuant to the
115 requirements of section 109 of chapter 175.
116 Section 7. Nothing contained herein shall require any organi-
-117 zation established pursuant to chapters 176A, 1768, 176C, 176G
118 and 1761 to make payment to a hospital or health care professional
119 with which it does not have a contractual arrangement for the
120 provision of services unless such organization has provided for
121 such payments on contracts with its members for emergency or
122 other services.

1 SECTION 2. Chapter 175 of the General Laws, as appearing
2 in the 1988 Official Edition, is hereby amended by inserting after
3 section 108 the following new sections 109 and 110:
4 Section 109. Any utilization review of health care benefits shall
5 be provided by the federally designated Peer Review Organization
6 for Massachusetts pursuant to section 1153 of the social security
7 act or a certified private review agent, as set forth below. As used
8 herein, the term “certified private review agent” means a person
9 or entity, including an insurer performing utilization review for

10 a third party payor as defined at section one of chapter 112A, that
11 is either affiliated with, under contract with, or acting on behalf
12 of any business entity, and every third party payor as defined in
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13 section one of chapter 112A. The commissioner of insurance shall
14 grant a certificate of authority to a private review agent upon such
15 examination or investigation as he deems appropriate, or through
16 such evidence as he may require, and upon payment of a fee as
17 determined by the secretary of administration and finance, that
18 such private review agent is duly qualified to perform such review
19 and that such organization’s utilization review program will be
20 consistent with standard practices of review, and that review
21 standards and criteria are not inconsistent with professional
22 standards of medical practice. Said fee shall be established in such
23 a manner as to defray the costs of this section. Said fee may be
24 revised and renewed as determined appropriate by the secretary.
25 The utilization review program established under this
26 section shall meet the requirements established by the commis-
-27 sioner of insurance. Such requirements shall ensure, to the extent
28 possible, a standardized approach to utilization review processes
29 and medical criteria for determining the appropriateness of health
30 care services. Any certified private review agent may contract with
31 a hospital to perform review on a delegated basis.
32 The commissioner shall, after a public hearing, establish rules
33 and regulations for the conduct of utilization review programs.
34 Such rules and regulations shall include, but not be limited to:
35 (1) requirements for the certified private review agent to
36 credential all physician and other health care professionals
37 engaged in review, demonstrate the clinical competency of their
38 utilization review personnel, and ensure that all initial benefit
39 denial decisions will be made only in conformance with
40 section two of Chapter 112A;
41 (2) requirements for the certified private review agent to ensure
42 that a representative of the certified private review agent is
43 reasonably accessible to patients and providers five days a week
44 during normal business hours and to ensure compliance with all
45 applicable state and federal laws to protect the confidentiality of
46 individual medical records and information;
47 ((3) a copy of all medical review criteria and instructions, if any,
48 used by the certified private review agent or third party payor;
49 (4) the procedures and time requirements for hospital
50 notification of a patient admission or clinical status to the review
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51 organization. Such requirements shall afford the hospital a
52 minimum of twenty-four hours for notification of admission and
53 two working days from the admission to report back clinical and
54 diagnostic information;
55 (5) the procedures for handling hospital admissions consistent
56 with the provisions of Section 6 of Chapter 112A;
57 (6) requirements for the timely notification to patients,
58 patient’s attending physician, patient’s representatives, or
59 patient’s health care professional that further services are deemed
60 inappropriate or unnecessary consistent with the provisions of
61 Section 4of Chapter 112A;
62 (7) requirements for the timely hearing of appeals of review
63 determinations, to be conducted by a licensed orregistered health
64 care professional of the same discipline as the treating health care
65 professional whose services are under review. In the case of
66 appeals based upon medical necessity or appropriateness of
67 physician’s services, hearings shall be conducted by a licensed or
68 registered physician who is board certified or board eligible in the
69 specialty of the attending physician or health care professional or
70 has completed a residency training program in the specialty of the
71 attending physician or health care professional. The person
72 conducting the appeal shall provide the factual basis in writing
73 for his or her conclusion that the third party payor’s determination
74 has or has not been in accordance with law; the person conducting
75 the appeal shall file his or her decision within two business days
76 if a person is an inpatient and within seven days if no longer an
77 inpatient; and
78 (8) the circumstances under which private review agents shall
79 reimburse health care providers for their reasonable costs of
80 complying with review program requirements.
81 No private review agent shall practice utilization review in the
82 commonwealth prior to being approved by the commissioner. No
83 revision to a utilization review plan shall be effective until filed
84 with the commissioner.
85 Section 110. The commissioner of insurance shall have
86 authority to require filing of contracts between insurers and
87 private review agents and to enforce their compliance with
88 section 109, by issuing cease and desist orders, disapproving
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89 utilization review plans and barring any person from conducting
90 utilization review on behalf of a third party payor. The commis-
-91 sioner shall impose penalties, including fines up to $l,OOO per
92 infraction, on any private review agent or insurer, for non-
-93 compliance with provisions of this section.

1 SECTION 3. The provisions of this act are severable and if any
2 of its provisions shall be held invalid or unconstitutional by a court
3 of competent jurisdiction, such invalidity or unconstitutionality
4 shall not affect or impair any other provisions.
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