
HOUSE No. 3383
By Mr. DiMasi of Boston, petition of Salvatore F. DiMasi for legis-

lation to make certain changes in the law relative to liens on mechanics
for labor and materials. The Judiciary.

In the Year One Thousand Nine Hundred and Ninety-Two.

An Act to amend certain provisions of the general laws relating

TO MECHANICS LIENS FOR LABOR AND MATERIALS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Amend section two of chapter 254 of the General
2 Laws to read as follows:
3 A person entering into a written contract with the owner of any
4 interest in real estate, or with any person acting for, on behalf
5 of, or with the consent of such owner, for the erection, alteration,
6 repair or removal of a building or structure or other improvement
7 of said interest, or for furnishing material therefor, shall have a
8 lien upon said interest of the owner as appears of record at the
9 date when notice of said contract is filed or recorded in the registry

10 of deeds for the county or district where such land lies, to secure
11 the payment of all labor including construction management and
12 general contractor services, and material which shall be furnished
13 by virtue of said contract and any such person shall file or record
14 said notice within sixty days after the execution of such contract
15 or commencement of such work, whichever is later, which shall
16 be in substantially the following form;
17 Notice is hereby given that by virtue of a written contract,
18 dated between , owner,
19 and contractor, said contractor
20 is to furnish or has furnished labor and material for the erection,
21 repair or removal of a building on a lot of land described as
22 follows:
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23 Notwithstanding any provision to the contrary in any
24 agreement relative to funding, financing or payment for the labor
25 and/or materials for which the notice is filed, the filing of such
26 notice shall not itself be grounds to withhold sums otherwise due
27 under any such agreement.
28 Such lien shall be dissolved unless the contractor, or some
29 person claiming by, through or under him shall within sixty days
30 after the day on which the claimant last performed labor or
31 furnished labor, materials, and/or equipment for which the lien
32 is claimed, or within sixty days after the filing of the notice of
33 completion under section Two-A, whichever is earlier, file, in the
34 registry of deeds or registry district for the county or district in
35 which the real estate upon which the work was performed lies,
36 a statement signed and sworn to by him, or some person on his
37 behalf, giving a just and true account of the amount due him, with
38 all just credits, a brief description of the property, and the names
39 of the owners as set forth in the notice of contract.
40 A copy of such statement shall be mailed or delivered to the
41 owner promptly after filing.
42 Such notice and statement, and all other instruments
43 hereinafter required to be filed or recorded in the registry of deeds,
44 affecting registered land shall be filed and registered in the manner
45 prescribed by section seventy-eight of chapter one hundred and
46 eighty-five. Such notice and statement, and all other instruments
47 hereinafter required to be filed or recorded in the registry of deeds,
48 affecting unregistered land shall be indexed in a separate book
49 to be kept for that purpose.
50 If registered land is included with unregistered land in any such
51 notice or other instrument, an attested copy thereof shall be filed
52 with the assistant recorder and registered.

1 SECTION 2. Amend chapter 254 of the General Laws by
2 inserting after section two the following new section:
3 SECTION TWO-A. Notice of completion
4 Upon or after substantial completion of any contract subject
5 to the provisions of section two, the owner and contractor may
6 execute and file in the appropriate registry of deeds a notice of
7 completion in substantially the following form:
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The undersigned as owner,
and as contractor, having.
under date of

, entered into a
written contract for the erection, alteration, repair or removal of
a building or other improvement of an interest in real property
described below, hereby give notice that the work under such
contract has been completed. The lot of land which was the subject
of such contract is described as follows:

(Insert description of land)

(NAME OF OWNER)
(Signature)

(NAME OF CONTRACTOR)
(Signature)
Print or type name and
address of person signing

Print or type name and
address of person signing

8 A copy of such notice, indicating the date of filing, shall be
9 delivered by the owner to every person who shall have given notice

10 of his contract to the owner under the provisions of section four.
11 In the event such notice is filed and copies thereof delivered, no
12 statements of account may be filed after the expiration of sixty
13 days following the filing of the notice of completion and delivery
14 of copies to every person who shall have given notice of his
15 contract to the owner under the provision of section four and was
16 given notice of the filing of said notice of completion.

1 SECTION 3. Amend section three of chapter 254 of the
2 General Laws to read as follows:
3 Any person who shall furnish labor or materials or both labor
4 and materials or who performs labor, under a written contract
5 with a contractor performing a contract for the erection,
6 alteration, repair or removal of a building or structure or other
7 improvement of an interest in real property, or with any
8 subcontractor of such a contractor, shall be entitled to enforce
9 a lien on the interest of the owner therein described for labor,

10 services, or materials furnished in the performance of such
11 contract, upon complying with the provisions of section four.

NOTICE OF COMPLETION
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1 SECTION 4. Amend section four of chapter 254 of the General
2 Laws to read as follows:
3 In order to enforce a lien under section three against the interest
4 of the owner, any person entitled to lien protection under
5 section three who has a direct contractual relationship with the
6 contractor shall, within sixty days after the execution of his own
7 contract or the commencement of work thereunder, whichever is
8 sooner, give written notice to the owner substantially in the
9 following form.

10 Notice is hereby given that by virtue of a written contract
11 dated betweei
12 contractor or subcontractor and
13 said
14 is to furnish or has furnished labor or material or both labor and
15 material or perform labor in the erection, alteration, repair or
16 removal of a building or structure or other improvement of an
17 interest in real property by
18 for o'

contractor
owner on the project known as

19 (insert a sufficient designation of the project to identify to the
20 person to whom notice is given).
21 Any person entitled to lien protection under section three
22 having no direct contractual relationship with the contractor, but
23 having a contractual relationship with a subcontractor, shall have
24 a right, upon the giving of such notice within the time provided
25 above to the owner and also to the contractor, to enforce a lien
26 upon the interest of the owner.
27 But such lien of any person other than any employee of any
28 employer and the trustee or trustees of any fund or funds as
29 defined in section one, shall in no event exceed the amount due
30 or to become due under the contract between the owner and the
31 contractor at the time when notice is given to the owner by a
32 subcontractor with a contract with the contractor, and no lien in
33 favor of a person having a contractual relationship with a
34 subcontractor but no direct contractual relationship with the
35 contractor shall exceed the amount due under the subcontract
36 between the contractor and his subcontractor, unless the notice
37 shall have been given to the contractor, or to the contractor and
38 the owner, as the case may be, within thirty days after execution
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39 of the subcontract or commencement of the subcontractor’s work,
40 whichever is earlier, but in no event later than the time when the
41 subcontractor has completed fifty percent of his work.
42 In the event the contractor has filed a notice of contract under
43 section two, upon written request of any subcontractor, the
44 contractor shall furnish a copy of such notice to such
45 subcontractor. In the event no notice of contract has been filed
46 under section two, upon written request of any subcontractor the
47 contractor shall inform the subcontractor in writing of the name
48 and address of the person with whom contractor has contracted
49 for the work.
50 In order to preserve his lien rights, a person who has given notice
51 in accordance with either of the foregoing paragraphs shall also
52 file, no later than sixty days after the day on which the claimant
53 last performed labor or furnished labor, materials and/or
54 equipment for which the lien is claimed, or within sixty days after
55 the filing of the notice of completion under section two-A,
56 whichever date is earlier, a sworn statement of account, signed
57 and sworn to by him, or some person on his behalf, giving a just
58 and true account of the amount due him, with all just credits, a
59 brief description of the property, and the names of the general
60 contractor and the contractor with whom he has his written
61 contract, and shall mail or deliver copies thereof to all persons
62 to whom the notice provided for in the foregoing paragraphs was
63 given.
64 Upon the filing of such statement and giving of such notice,
65 the subcontractor shall have a lien upon the interest of the owner
66 as appears of record at the time of filing, to secure payment for
67 such labor and materials, provided that he also complies with the
68 requirements of sections five and eleven herein.

1 SECTIONS. Amend section five of chapter 254 of the General
2 Laws by striking the first sentence and inserting in its place the
3 following sentence;
4 A lien upon an interest in real property under this chapter, or
5 a lien established under section fifty-one of chapter sixty-two C,
6 under section six of chapter one hundred and eighty-three A, or

under section twenty-nine of chapter one hundred and eighty-
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8 three B shall be enforced by a civil action brought in the superior
9 court for the county where such land lies.

1 SECTION 6. Amend section five of chapter 254 of the General
2 Laws by striking the third sentence and inserting in its place the
3 following sentence:
4 An attested copy of the complaint, which shall contain a brief
5 description of the property sufficient to identify it, and a statement
6 of the amount due, shall be filed promptly after commencement
7 of such action in the registry of deeds.

1 SECTION 7. Amend section five of chapter 254 of the General
2 Laws by inserting the following at the end of the last sentence:
3 as well as any other person who has taken steps to enforce a right
4 to lien protection under this chapter.

1 SECTION 8. Amend section six of chapter 254 of the General
2 Laws by striking the words “water or fire district” and insert in
3 its place the phrase “or other public agency or political subdivision
4 of the Commonwealth.”

1 SECTION 9. Amend section seven of chapter 254 of the
2 General Laws to read as follows:
3 No lien, except under section one, shall avail as against a
4 mortgage actually existing and duly registered or recorded to the
5 extent of the amount actually advanced or unconditionally
6 committed prior to the effective date of the lien claimant’s rights
7 as defined in sections one, two, three, and four of this chapter,
8 against a purchaser, other than the owner or person acting for,
9 on behalf of, or with the consent of such owner, who entered into

10 the written contract on which the lien is based, whose deed was
11 duly registered or recorded prior to the effective date of the lien
12 claimant’s rights, and no lien under section one shall avail against
13 such a mortgage unless the work or labor performed for which
14 the lien is claimed was actually begun prior to the recording of
15 the mortgage.

1 SECTION 10. Amend section eight of chapter 254 of the
2 General Laws to read as follows:
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3 A iien under section one shall be dissolved unless a statement,
4 signed and sworn to by the claimant, or some person on his behalf,
5 giving a just and true account of the amount due him, with all
6 just credits, a brief description of the property, and the names of
7 the owner of record of the property at the time the work was
8 performed or at the time of filing of said account is filed in the
9 registry of deeds in the county or district where the land lies, within

10 the forty days provided in section one, and promptly thereafter
11 a copy is delivered to the owner and to the contractor.

1 SECTION 11. Amend section nine of chapter 254 of the
2 General Laws by striking the first sentence and inserting in its
3 place the following sentence: “Any notice or statement provided
4 for in this chapter shall remain in the custody of the register and
5 be open to public inspection.”

1 SECTION 12. Amend section ten of chapter 254 of the General
2 Laws to read as follows:
3 The lien of any person may, so far as his interest is concerned,
4 be dissolved by a notice signed by him, stating that his lien is
5 dissolved, filed in the registry of deeds where the notice of the
6 contract and/or sworn statement of account is filed.

1 SECTION 13. Amend section eleven of chapter 254 of the
2 General Laws by striking in the first sentence the words required
3 by section eight” and insert in their place the words “of account.”

1 SECTION 14. Amend section twelve of chapter 254 of the
2 General Laws by striking the first sentence and inserting in its
3 place the following sentence;

4 Any person in interest, including the owner, in connection with
5 a written contract covered by section two or section four may
6 cause to be recorded in the registry of deeds in the county or
7 district where the land lies a bond of a surety company authorized
8 to do business in Massachusetts in a penal sum equal to the
9 contract sum or, if the contract does not contain a contract sum,

10 in a penal sum equal to that person’s fair estimate of the contract
11 sum, all as set forth in the certificate on the bond.
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1 SECTION 15. Amend the form beginning at paragraph two of
2 section twelve of chapter 254 of the General Laws to read as
3 follows:
4 Know All Men By These Presents;
5 That we of
6 as Principal, and a surety company
7 organized under the laws of and
8 authorized to do business in the Commonwealth, as Surety,
9 are holden and stand firmly bound and obliged

10 unto Register of Deeds for
11 the District, County
12 of in the principal sum
13 of Dollars ($ ) to be paid
14 unto said Register and his successors in said office, to which
15 payment, well and truly to be made, we bind ourselves firmly by
16 these presents.
17 Whereas, said principal is interested in the erection, alteration,
18 repair or removal of a building or structure on a certain lot of
19 land situated within the Registry District in the
20 Commonwealth, bounded and described as follows:
21 [lnsert Description]
22 and desires to free said land from liens for all labor and all labor
23 and materials entitled to lien protection under chapter two
24 hundred and fifty-four and amendments thereto:
25 NOW, Therefore, the condition of this obligation is such that
26 if the Principal shall pay for all labor and for all labor and
27 materials entitled to lien protection under chapter two hundred
28 and fifty-four and amendments thereto under the contractreferred
29 to in the Certificate in this bond, irrespective of any agreement
30 made between him and the owner or any other persons now
31 interested or who may hereinafter be interested therein, then the
32 above written obligation shall be null and void, otherwise to
33 remain in full force and effect.
34 This bond is made for the use and benefit of all persons entitled
35 to file the documents for lien protection as provided in Massa-
-36 chusetts General Laws, chapter two hundred and fifty-four and
37 they and each of them are hereby made Obligees hereunder, and
38 in case of the failure of the Principal to carry out the provisions
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39 of this bond made for their use and benefit they and each of them
40 may sue hereon in their own name.

, principal on the above bond, hereby
certify that the (estimated) contract price for the proposed work
to be performed on the land described in the above bond under

19
, is Dollars

($ )•

(Signed)

1 SECTION 16. Amend the next to last paragraph of
2 section twelve of chapter 254 of the General Laws by inserting
3 after the words “After the recording of any such bond” the
4 following words: “no notice of contract or statement of account
5 shall be filed and.”

1 SECTION 17. Amend the last paragraph of section twelve of
2 chapter 254 of the General Laws to read as follows:
3 The register of deeds shall refuse to record the said bond if it
4 be defective in form or substance, or if the party submitting the
5 bond for recording shall fail to submit a certificate of the commis-

a written contract between
and dateddated
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6 sioner of insurance that the surety executing such bond is duly
7 authorized to do business in the Commonwealth, but no party
8 to any such bond shall be discharged by any defect therein as
9 against any party who has in good faith allowed his lien to be

10 dissolved by lapse of time in reliance on the bond. Any person
11 entitled to the benefit of such bond may enforce a claim thereunder
12 by a civil action in the superior court, but no such action shall
13 be brought after the expiration of sixty days following the date
14 on which the claimant provided the last of the labor, services or
15 materials included in his claim.

1 SECTION 18. Amend the first sentence of section thirteen of
2 chapter 254 of the General Laws to read as follows:
3 The rights of an attaching creditor shall not prevail as against
4 a lien under section two where the notice of contract has been
5 filed in the registry of deeds prior to the recording of the
6 attachment, and shall not prevail as against a lien under sections
7 one and four where the statement of account has been filed in the
8 registry of deeds prior to the recording of the attachment.

1 SECTION 19. Amend the second sentence of section thirteen
2 of chapter 254 of the General Laws to read as follows:
3 An attachment recorded prior to the filing of the notice of
4 contract under section one, and an attachment recorded prior to
5 the filing of a statement of account under sections one and four,
6 shall prevail against a lien, other than for personal labor, to the
7 extent of the value of the buildings and land as they were at the
8 time when the labor was commenced or the material furnished
9 for which the lien is claimed, and in case of a sale under

10 section eighteen the court shall determine what proportion of the
11 proceeds of the sale, as derived from the value of the property
12 at such time, shall be held subject to the attachment.

1 SECTION 20. Amend section fourteen of chapter 254 of the
2 General Laws by inserting the following at the end of the first

paragraph:
4 The bond shall be in the following form:
5 Know All Men By These Present:
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as principal and
7 duly organized to transact business as a surety within the
8 Commonwealth of Massachusetts, as surety, are holdenand stand
9 firmly bound and obliged unto in the penal sum

10 of Dollars ($ ), to the payment of which we bind
11 ourselves, our heirs, successors and assigns, jointly and severally
12 by these presents.
13 Whereas, Under date of the said obligee
14 recorded a statement of amounts due in the Registry of Deeds,
15 as Instrument # at Page , upon
16 premises more fully described in said notice, and
17 Whereas, The Principal desires to dissolve said lien in
18 accordance with the provisions of section fourteen of chapter two
19 hundred and fifty-four of the General Laws.
20 Now, therefore, the conditions of this obligation is such that
21 if the said Principal shall pay to the said Obligee all sums which
22 shall be adjudged in favor of the said Obligee in an action brought
23 under the provisions of said section fourteen, this obligation shall
24 be void, otherwise to remain in full force and effect.
25 In witness whereof, the aforesaid Principal and Surety have
26 executed this instrument under seal this day
27 of 19

1 SECTION 21. Amend the last sentence of section fourteen of
2 chapter 254 of the General Laws to read as follows:
3 The claimant may enforce the bond by a civil action commenced
4 within sixty days after service of the notice of filing the bond, but
5 the filing of such bond shall not create any rights which such
6 claimant would not have had, nor impair any defense which the
7 obligors on such bond would have had in an action to enforce
8 a lien.

6 That we, as

in Book
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1 SECTION 22. Amend section sixteen of chapter 254 of the
2 General Laws by inserting the following new section;
3 SECTION SIXTEEN. Summary Discharge of Invalid Liens.
4 If it shall appear from the face of the notice of contract or of
5 any statement of account filed that the claimant has no valid lien
6 by reason of the character of the labor, services or materials
7 furnished and for which a lien is claimed, or where it appears from
8 the public records that the notice has not been filed in accordance
9 with the applicable provisions of this chapter, or where for any

10 other reason the notice of lien is invalid by reason of failure to
11 comply with any other provision of this chapter, or where the
12 claimant’s rights are foreclosed by a judgment or release, the
13 owner or any other party in interest may apply to the superior
14 court for the county in which the notice of contract or statement
15 of account has been filed, for an order summarily discharging of
16 record the alleged lien. An order of notice to appear and show
17 cause why the relief demanded in the complaint should not be
18 granted shall be served upon the claimant no later than seven days
19 prior to the date of the scheduled hearing. If the claimant cannot
20 be found at the address stated in the notice of contract, such
21 service may be made as the court shall direct. The application shall
22 be made upon a verified complaint accompanied by other written
23 proof of the facts upon which the application is made. Upon
24 granting the application, the court shall enter a judgment
25 discharging the lien of record.

1 SECTION 23. Amend section twenty-one of chapter 254 of the
2 General Laws by striking the first sentence and inserting in its
3 place the following sentence;
4 If all the claims against the property covered by the lien were
5 ascertained at the time of ordering the sale and if the proceeds
6 of the sale are sufficient therefor, the court may order the officer
7 to distribute them, after deducting all lawful charges and expenses
8 of such officer and of the party causing such sale, to and among
9 the several lien claimants to the amount of their respective debts,

10 with interest, or, if insufficient, to distribute the same among the
11 lien claimants in proportion to the amount due to each with the
12 objective to utilize available funds to pay all lien claimants the
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13 same proportion of their claim as other lien claimants have
14 received or will receive.

1 SECTION 24. Amend section thirty of chapter 254 of the
2 General Laws by striking the words “liens for labor and” and
3 inserting after the words “notices of contract,” the words
4 “statements of account,” and by inserting after the phrase “filed
5 as provided for in this chapter, shall” the following phrase:
6 “unless prohibited by this chapter.”

1 SECTION 25. Amend section thirty-two of chapter 254 of the
2 General Laws to read as follows:
3 A covenant, promise, agreement or understanding in, or in
4 connection with or collateral to, a contract or agreement relative
5 to improvement or alteration to any interest in real property,
6 purporting to bar the filing of a notice of contract or statement
7 of account or the taking of any action to enforce any rights under
8 this chapter or to subordinate such rights to the rights ofany other
9 person except as provided by this chapter, is against public policy

10 and is void and unenforceable, but this section shall not apply
11 to partial waivers of liens or releases given by any person entitled
12 to the benefit of this chapter in exchange for an interim or final
13 payment made to such person to the extent that such payment
14 has in fact been made.

1 SECTION 26. Amend chapter 254 of the General Laws by
2 inserting after section thirty-two the following new section:
3 SECTION THIRTY-THREE. Application of chapter.
4 This act shall apply to claims for labor, services or materials
5 furnished in the prosecution of any contract between an owner
6 and contractor entered into on and after its effective date.
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