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By Mr. Brett of Boston, petition of James T. Brett and other
members of the General Court for legislation to establish an office
of quality assurance for mentally retarded persons. Human Services
and Elderly Affairs.

(Efje CommontotaUf) of 4Ha*£acf)ufett<
In the Year One Thousand Nine Hundred and Ninety-Two

An Act

providing

for an office of quality

assurance

for

MENTALLY RETARDED PERSONS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1

The General Laws are hereby amended by inserting after

2 Chapter 19C the following new chapter;
3
4
5

CHAPTER 19D.
OFFICE OF QUALITY ASSURANCE
FOR MENTALLY RETARDED PERSONS

6
Section 1. Definitions
7
The following words as used in this chapter shall, unless the
8 context otherwise requires, have the following meanings:
9
“Office”, the office of quality assurance for persons with mental
10 retardation.
11
“Department”, the department of mental retardation.
12
“Commissioner”, the commissioner of mental retardation.
“Ombudsman”, the director of the office of quality assurance
13
14 for persons with mental retardation.

15
16
17
18
19
20

“Facility”, a public or private facility or program for the care
or treatment of persons with mental retardation.
“Person with mental retardation”, a person who, as a result of
inadequately developed or impaired intelligance, as determined
by clinical authorities as described in the regulations of the
department of mental retardation is substantially limited in his
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learn or adapt, as judged by established standards
available for the evaluation of a person’s ability to function in the
community; or a person who is otherwise eligible for department
of mental retardation services. A person with mental retardation
may be considered mentally ill provided that no person with
mental retardation shall be considered mentally ill solely by virtue

21 ability
22

-

to

25
26
27 of mental retardation.
“Board of Directors”, the directors of the office of quality
28
29 assurance for persons with mental retardation.
30
Section 2. Establishment of an Office of Quality Assurance for

31 Retarded Persons.
In order to protect the rights of retarded persons and to assure
32
33 accountability of all service providers, there shall be established
34 an Office of Quality Assurance, hereinafter referred to as the
35 office.
36
There shall be an ombudsman to act as administrative head of
37 the office. He shall be appointed by majority vote of the state
38 auditor, the governor, and the attorney general.

39

The person selected shall have experience in the delivery of

40 service to the mentally retarded of the commonwealth, be
41 conversant with policy statutes, rules and regulations related to

42 mental retardation currently in force and possess a background
43 in civil and administrative law. The ombudsman shall be assisted
44 by adequate staff and a board of directors.
The ombudsman, pursuant to the provisions of chapter
45
46 thirty A, shall make and, from time to time, revise such regulations
47 as may be necessary to carry out the functions set forth in this
48 chapter.
49
Assistants and staff for the Office of Quality Assurance shall
50- be established via the transfer of not less than 25% of currently
51 authorized positions engaged in “internal” self-evaluation,

52 labelled quality assurance. Not less than fifty (50) persons shall
53 be transferred to the independent office.
54
Section 3. Functions.
55
Said office shall be independent of all agencies within the office
56 of human services. Said office shall be responsible for monitoring
57 all elements of service provision for the mentally retarded
58 described by statutes, rules and regulations, plus all federal
59 entitlements in which the commonwealth participates.
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Subject to approval of the board of directors, the ombudsman
60
61 may lease, purchase, hold and dispose of personal and real
62 property facilitating execution of his duties.
The ombudsman may require by summons, the production of
63
64 all records, reports, audits, reviews, papers, books, documents,
65 recommendations, correspondence and any other data and
66 material relevant to any matter under audit or investigation
67 regarding service provision to a retarded person.
68
All correspondence to servicing agencies must be responded to
69 within ten working days of receipt of correspondence.
70
Subject to the approval of said board, the ombudsman may
71 apply for and accept, on behalf of the Commonwealth any federal,
72 local or private grants, bequests, gifts or contributions to aid in
73 the financing of any of the programs or policies of the office,
74 provided such acceptance does not conflict with the independence
75 of the office.
76
Such funds shall be received by the state treasurer on behalf
of
the Commonwealth and deposited in a separate account and
77
78 shall be expended under the direction of the ombudsman, with
79 the approval of the state auditor, the governor and the attorney
80 general. Federal funds paid as reimbursement shall be deposited
81 in the General Fund.
The office may make agreements with other departments and
agencies of the Commonwealth and may contract with other
persons, including private agencies, to carry out any of the
functions and purposes under this chapter. The ombudsman shall

82
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94

95
96
97

establish standards and procedures governing such agreements
and contracts subject to the approval of the state auditor, the
governor and the attorney general.
The ombudsman may appoint such assistants and staff deemed
necessary to perform adequate monitoring of agency and
contractor groups servicing retarded persons with special
emphasis on development of individual service plans and effective
implementation of these plans to each service recipient.
Section 4. Responsibilities
The office shall be responsible for development of fixed
schedule and random method of examination of the effectiveness
of all service providers.
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In order to carry out its mission of assuring a continued high
level of care and to execute its responsibilities as set forth, the
office shall establish its own procedures and mechanisms for
monitoring and evaluating the care of mentally retarded persons,
and shall undertake the following: conduct systematic reviews of
existing quality assurance mechanisms to determine whether
agencies are properly assessing the quality of services provided,
and to ascertain the extent of compliance with established rules
and regulations protecting these citizens; receive information,
reports and complaints from employees, retarded persons, their
families or representatives and others regarding effectiveness and
adequacy of quality assurance mechanisms; in conjunction with
other state agencies, identify ways that the agency quality
assurance system should be strengthened or improved; identify
areas where agencies are failing to comply with and enforce
applicable federal and state laws, rules, regulations, standards and
policies and outstanding consent decree requirements, and require
that those agencies take action to correct inadequacies;
investigations and reviews in order to draw independent
conclusions relative to the adequacy of care, the protection of
individuals’ rights, and the effectiveness of quality assurance
mechanisms, with specific attention to issues of the safety and
security of retarded persons; and subsequently require correction
or resolution of problems. A report of the findings of any such
activity shall be provided to the head of the appropriate agency,
as well as his or her designated manager responsible for such
service, and if problems are identified, such designated manager
shall make a written report within a suitable time as requested
by the ombudsman, but not more than ten working days, of
actions taken to correct each problem; identify and report on areas
where agencies and service providers are demonstrating superior
efforts in the provision of services to retarded persons.
In addition, the office may: receive information and complaints
from retarded persons, their families or representatives and others
regarding the adequacy of care and services to these citizens;
determine whether those individuals have made full use of existing
procedures for obtaining services, or otherwise addressing their
concerns; and if they have not, fully inform them of the
appropriate mechanisms within the agency for doing so; and if
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137 they have sought but not obtained relief from those mechanisms,
138 or if existing mechanisms are inadequate to resolve the problem,
139 recommend or, if determined necessary by the ombudsman,
140 mandate means of resolution; receive all formal investigations
141 conducted on behalf of retarded persons under the department
142 of mental retardation; if necessary advise the persons in charge
143 of an investigation as to the adequacy and sufficiency of those
144 investigations; if necessary request that the commissioner conduct
145 a Commissioner’s Investigation into a matter in accordance with
146 Massachusetts regulations and if necessary request the
147 investigative unit of the Executive Office of Human Services to
148 investigate the matter; receive all formal investigations of
149 complaints conducted on behalf of retarded persons by the
150 department of public health under the Federal Certification
151 Regulations, 42 C.F.R. sections 442.400-.516 (1985); if necessary
152 advise the persons in charge of an investigation as to the adequacy
153 and sufficiency of those investigations; if necessary request the
154 investigative unit of the Executive Office of Human Services to
155 investigate the matter; ensure that all cases of alleged abuse or
156 neglect of retarded persons that come to the office’s attention are
157 reported to the proper authorities, agencies and commissions
158 responsible for pursuing and investigating such allegations; shall
159 receive, upon request from any agency of the state and any private
160 service provider assistance, information and data that will enable
161 the office to fulfill its functions, powers and duties; and also
162 appropriate agency heads and the appropriate legislative
163 committees as to the sufficiency and adequacy of proposed agency
164 budgets and periodic spending plans relative to retarded persons’
165 services; report to the appropriate committee on the admissability
166 and appropriateness of proposed legislation and agency
167 regulations affecting services to retarded persons and to suggest
168 where legislation, rules and regulations might be needed.
169
The ombudsman shall report in writing, at least annually, and
170 as deemed necessary to secure corrective action, to the three
171 appointing authorities. The report shall include: narrative and
172 statistical degree of compliance to ISP driven needs of retarded
173 persons; identification of agencies and/or contractor service
174 providers deemed chronically deficient or badly administered;
175 recommendations, based on OQA surveying prospective, that
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176 would improve efficiency and economy in the service delivery

177 system.

178

The ombudsman shall issue special reports as needed on issues

179 or conditions in the course of the office’s oversight function.
180
The ombudsman office staff and the board shall have ready

181 access for purposes of scheduled auditing, random sampling, and
182 when responding to specific complaints, to any/all public and
183 private facilities contracting to serve retarded persons, whether
184 licensed or unlicensed.
185
The office shall conduct ongoing monitoring by requesting and
186 receiving periodic reports from agencies on compliance with rules
187 and regulations governing the care ofretarded persons; requesting
188 and receiving status reports on the progress toward completion
189 of outstanding state commitments, from the responsible agencies;
190 determining ongoing periodic reporting procedures previously
191 provided to the court monitor’s office and the court, including
192 but not limited to, court reporting forms, death reports, class
193 member identification lists, reports of facility admissions, should
194 be provided to the office; maintaining contact with federal
195 oversight agencies to identify areas of concern where the
196 Commonwealth has not complied with federal standards and to
197 ensure that the appropriate state agencies devise means for
198 implementing compliance, to assure continued entitlement.
199
Section 5. Adequate resources will be made available to fund
200 the office in accordance with the staffing recommendations
201 included herein. The ombudsman shall, in accordance with state
202 rules and regulations, select the staff of the office, define staff
203 responsibilities and establish appropriate compensation levels for
204 all employees. The ombudsman, after consultation with the board
205- of directors, shall annually recommend to the appropriate
206 committee any proposed modifications to the office budget.
207
The ombudsman, after consultation with the board of directors,
208 may remove any staff person for cause.
209
The estimate of the amount required for efficient pursuit of
210 quality levels shall be submitted to the appointing officers with
211 the advice and consent of said board.
The board of directors shall annually review the salary of the
212
213 ombudsman. Said salary shall not exceed the salary grade of the
214 commissioner of mental retardation.
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Section 6. Board of Directors.
There shall be established a board of directors to the office of
quality assurance. Said board shall advise and assist the office in
seeking accountability from the providers of service and care to
retarded persons.

220
The board of directors shall consist of sixteen members and
221 shall be constituted as follows: one representative from each of
222 the seven state school parents’ association, to be chosen by each

223 association, so long as such person is a parent, guardian or
224 member of the same family as a retarded person; one person
225 designated by the Massachusetts Association for Retarded
226 Citizens, so long as such person is a member of said association
227 or on its board of directors, and is a parent, guardian or member
228 of the same family as a retarded person; the secretary of health
229 and human services or his/her designee; seven persons
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from
regional family monitoring parents, to be chosen by each group
so long as such person is a parent, guardian or member of the
same family as a retarded person.
The board of directors shall meet at least monthly with the
ombudsman, and at other times as the ombudsman deems
necessary and shall assist the ombudsman in planning and
reviewing the activities of the office; review periodic reports from
the agencies regarding their quality assurance mechanisms,
including but not limited to reports on their compliance with
statutes, policy, rules and regulations governing the care of
retarded persons and their implementation of outstanding state
commitments; and based upon those reviews, recommend to the
ombudsman for his consideration, issues that need to be pursued;
at the ombudsman’s request, review such additional
reports and
materials that would enable the office to more effectively evaluate
the care of retarded persons; bring issues to the attention of the
office that either aid in its evaluation of the quality of care to
retarded persons or warrant its intervention; as the ombudsman
deems necessary and appropriate, accompany office staff on visits
to selected program locations; and serve as a
vehicle for
communication between the Commonwealth’s citizenry and the
office, through activities including but not limited to receiving
reports and information from citizen monitoring groups
established by the department of mental retardation or other
agencies and family advocacy organizations.
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255
The ombudsman shall, in accordance with the office’s budget,
256 make available to the board of directors secretarial support and
257 supplies, and reimbursement for reasonable expenses, to enable
258 the board of directors to carry out its functions and duties.

