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the House, on motion of Mr Mara of Brockton,
3037). January 5. 1993.
for a bill with the same title (House, No.

Substituted by

tZCfje Commontoealtf) of 4flafte(atl)U«ett*
In the Year One Thousand Nine Hundred and Ninety-Two,

An Act relative to the

protection

of confidentiality for certain

INSURANCE RECORDS AND REPORTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

SECTION 1. Section 4of chapter 175 of the General Laws,
1
2 as appearing in the 1990 Official Edition, is hereby amended by

3 inserting after the third paragraph the following paragraph;
The records of any such audit, examination or other inspection
and the information contained in the records, reports or books
of the company, or report required by the commissioner shall be
confidential and open to the commissioner, and his examiners and
assistants. Nothing herein shall be construed to prohibit the
9 required production of such records, and information contained
10 in the reports of such company, before any court of this common-11 wealth or any master or auditor appointed by any such court, in
12 any criminal or civil proceeding therein pending, affecting such
13 company, its officers, directors or employees. The final report of
14 any such audit, examination or other inspection by or on behalf
15 of the commissioner shall be a public record. The provisions of
16 this paragraph shall only apply to property and casualty insurers
17 licensed pursuant to this chapter.
4
5
6
7
8

1
SECTION 2. The General Laws, as so appearing, are hereby
2 amended by inserting after Chapter 1751 the following new
3 chapter 175J;
4
Section 1. The following words, unless the context otherwise
5 requires or a different meaning is specifically prescribed, shall
6 have the following meanings;
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Insurer, includes every entity, company or person licensed,
7
8 authorized or permitted by the commissioner to transact the
9 business of workers' compensation insurance in the common-10
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wealth, and for which the commissioner is granted authority to
conduct an examination into its affairs.
Exceeded its Powers, includes one or more of the following
conditions:
(1) The insurer has refused to permit examination of its books,
papers, accounts, records or affairs by the commissioner, his or
her deputies, employees or duly commissioned examiners; or
(2) A domestic insurer has unlawfully removed from this
commonwealth books, papers, accounts or records necessary for
an examination of the insurer; or
(3) The insurer has failed to promptly comply with the applicable financial reporting statutes or regulations and lawful
division requests relating thereto; or
(4) The insurer has neglected or refused to observe an order
of the commissioner to make good, within the time prescribed by
law, any prohibited deficiency in its capital, capital stock or
surplus; or
(5) The insurer is continuing to transact insurance or write
business after its license has been revoked or suspended by the
commissioner; or
(6) The insurer, by contract or otherwise, has unlawfully or has
in violation of an order of the commissioner or has without first
having obtained approval of the commissioner if approval is
required by law;
(i) Totally reinsured its entire outstanding business; or
(ii) Merged or consolidated substantially its entire property or
business with another insurer; or
(7) The insurer engaged in any transaction in which it is not
authorized or permitted to engage under the laws of this chapter,
chapter one hundred and seventy-five, chapter one hundred and
seventy-six D or any other applicable provision of the General
Laws; or
(8) The insurer refused to comply with a lawful order of the
commissioner. Consent means agreement to administrative
supervision by the insurer.
Section 2. The provisions of this chapter shall apply to all
domestic insurers, and any other insurer doing business in the
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47 commonwealth whose state of domicile has required in writing
48 the commissioner to apply the provisions of this chapter as regards
49 such insurer.
Section 3. (A) An insurer may be subject to administrative
50
51 supervision by the commissioner, without a prior hearing, if upon

52 examination or

at any other time the

commissioner determines

53 that:
54
(1) The insurer’s condition renders the continuance of its
55 business hazardous as defined in subsection C below to its
56 policyholders or the general public; or
(2) The insurer gives its consent; or
57
58
(3) The business of the insurer is being conducted fraudulently.
59
(B) An insurer may be subject to administrative supervision by
60 the commissioner if upon examination or at any other time the
61 commissioner determines, after notice and hearing, that:
62
(1) The insurer has exceeded its powers, as defined in section
63 one; or
64
(2) The insurer has engaged in a deliberate pattern or practice
65 constituting a failure to comply with the applicable provisions of
66 chapters one hundred and fifty-two, one hundred and seventy-67 five, one hundred and seventy-six, one hundred and seventy-68 six A, one hundred and seventy-six B, one hundred and seventy-69 six C, one hundred and seventy-six D, one hundred and seventy-70 six E, one hundred and seventy-six F, one hundred and seventy-71 six G, one hundred and seventy-six H, one hundred and seventy-72 six I, or one hundred and seventy-eight A.
73
(C) Any one or more of the following standards may be
74 considered by the commissioner to determine whether the
75 condition of any insurer renders the continuance of its business
76 hazardous to its policyholders or the general public.
77
(1) Material adverse findings concerning the insurer’s financial
78 condition defined in subsection D reported in financial condition
79 and marquis conduct examination reports; or
80
(2) The National Association of Insurance Commissioners
81 Insurance Regulatory Information System and its related reports;
82 or

83
(3) The ratios of commission expense, general insurance
84 expense, policy benefits and reserve increases to annual premium
85 and net investment income which could lead to an impairment
86 of capital and surplus; or

4

HOUSE

-

No. 6357

[January

87
(4) The insurer’s asset portfolio when viewed in light of current
88 economic conditions is not of sufficient value, liquidity, or
89 diversity to assure the company’s ability to meet its outstanding
90 obligations as they mature; or
91
(5) The recoverability of ceded reinsurance for which credit has
92 been taken in the annual statement and whether the insurer’s
93 reinsurance program provides sufficient protection for the
94 company’s remaining surplus after taking into account the
95 insurer’s cash flow and the classes of business written; or
96
(6) The insurer’s operating loss in the last twelve month period
97 or any shorter period of time, including but not limited to net
98 capital gain or loss, change in non-admitted assets, and cash
99 dividends paid to shareholders, is greater than 50 percent of such
100 insurer’s remaining surplus as regards policyholders in excess of
101 the minimum required; or
102
(7) Whether the insolvency, threatened insolvency or
103 delinquency in payment of a monetary or other obligation of a
104 parent, affiliate, subsidiary or reinsurer may materially adversely
105 affect the solvency of the insurer; or
106
(8) Contingent liabilities, pledges or guaranties which either
107 individually or collectively involve a total amount which the
108 commissioner determines may materially adversely affect the
109 solvency of the insurer; or
110
(9) Whether any controlling person of an insurer is delinquent
11l in the transmitting, or payment of, net premiums to such insurer;
112 or
113
(10) The age and collectibility of receivables involve a total
114 amount which the commisssioner determines adversely affects the
115 solvency of the insurer; or
(11) Whether the management of an insurer, including officers,
116
117 directors, or any other person who directly or indirectly controls
1 18 the operation of such insurer, fails to possess and demonstrate
119 the competence, fitness and reputation deemed necessary to serve
120 the insurer in such position; or
121
(12) Whether management of an insurer has failed to respond
122 to inquiries relative to the condition of the insurer or has
123 knowingly furnished false and misleading information concerning
124 an inquiry; or
125
(13) Whether management of an insurer either knowingly has
126 filed any false or misleading sworn financial statement, or
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127 knowingly has released false or misleading financial statements
128 to lending institutions or to the general public, or knowingly has
129 made a false or misleading entry, or knowingly has omitted an
130 entry of material amount in the books of the insurer; or
(14) Whether the insurer has grown so rapidly and to such an
131
132 extent that it lacks adequate financial and administrative capacity
133 to meet its obligations in a timely manner; or
134 (15) Whether the company has experienced or will experience
135 in the foreseeable future cash flow and/or liquidity problems.
(D) For the purpose of making a determination of an insurer’s
136
137 financial conditions in subsection C(l), the commissioner may:
138 (1) Disregard any credit or amount receivable resulting from
139 transactions with a reinsurer which is insolvent, impaired or
140 otherwise subject to a delinquency proceeding; or
(2) Make appropriate adjustments to asset values attributable
141

investments in or transactions with parents, subsidiaries, or

142

to

143
144
145
146
147
148
149
150
151

affiliates; or

(3) Refuse to recognize the stated value of accounts receivable
if the ability to collect receivables is highly speculative in view of
the age of the account or the financial conditions of the debtor;
or

(4) Increase the insurer’s liability in an amount equal to any
contingent liability, pledge, or guarantee not otherwise included
if there is a substantial risk that the insurer will be called upon
to meet the obligation undertaken within the next twelve month

152 period.
(E) If the commissioner determines that any of the conditions
153
154 set forth in subsections A or B exist, the commissioner may issue
155 an order which shall provide:
156
(1) Notice to the insurer of this determination, and the grounds
157 for this determination; and
158 (2) A written list to the insurer of the requirements to abate
159 this determination within the time period established pursuant to
160 section five below; and
161
(3) Notice to the insurer that it is under the supervision of the
162 commissioner and that the commissioner is applying and
163 effectuating the provisions of this chapter.
164
Section 4. (A) During the period of supervision, the commis-165 sioner or the commissioner’s designee shall serve as the admin-166 istrative supervisor. The admiristrative supervisor may impose
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operating restrictions or requirements on the insurer during the
period of administrative supervision which are deemed necessary
for the protection of the policyholders or the general public. The
administrative supervisor may order the insurer to:
(1) Reduce the total amount of present and potential liability
for policy benefits by reinsurance; or
(2) Reduce, suspend or limit the volume of business being
accepted or renewed; or
(3) Reduce general insurance and commission expenses by
specified methods; or
(4) Increase the insurer’s capital and surplus; or
(5) Suspend or limit the declaration and payment of dividends
by an insurer to its stockholders or to its policyholders; or
(6) File reports in a form acceptable to the commissioner
concerning the market value of an insurer’s assets; or
(7) Limit or withdraw from certain investments or discontinue
certain investment practices to the extent the commissioner deems
necessary; or
(8) Document the adequacy of premium rates in relation to the
risks insured; or
(9) File, in addition to regular annual statements, interim
financial reports on the form adopted by the National Association
of Insurance Commissioners or on such format as promulgated
by the commissioner; or

(10) Cease from engaging in certain business practices which
and/or which the administrative supervisor deems
to
policyholders or the general public.
harmful
(B) In addition to the provisions of subsection (A), the administrative supervisor may provide that the insurer may not do any
of the following things during the period of supervision without
the prior approval of the administrative supervisor:
(1) Dispose of, convey or encumber any of its assets or its
are illegal

business in force; or
(2) Withdraw any funds from its bank accounts; or
(3) Lend any of its funds; or
(4) Invest any of its property; or
(5) Transfer any of its property; or
(6) Incur any debt, obligation or liability; or
(7) Merge or consolidate with any company; or
(8) Approve new premiums or renew any policies; or
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(9) Enter into any new reinsurance contract or treaty; or
(10) Terminate, surrender, forfeit, convert, or lapse any
insurance policy, certificate or contract, except for nonpayment

of premiums due; or
(11) Release, pay or refund premium deposits, accrued cash or
loan values, unearned premiums, or other reserves on any
insurance policy, certificate or contract; or
(12) Make any material change in management; or
(13) Increase salaries and benefits of officers or directors or the
preferential payment of bonuses, dividends or other payments
deemed preferential.
(C) If the insurer is a foreign insurer the administrative
supervisor’s order may be limited to the extent provided by
statute.

Section 5. (A) If placed under administrative supervision by
an order issued pursuant to section three (E), above, the insurer
shall have sixty days, or another period of time as designated by
the commissioner, to comply with the requirements of the
commissioner.
(B) If it is determined after notice and hearing that the
■)9 7
conditions giving rise to the supervision still exist at the end of
228 the supervision period specified above, the commissioner may

229 extend such period.
230
(C) If it is determined that none of the conditions giving rise
231 to the supervision exist, the commissioner shall release the insurer
232 from supervision.
233
Section 6. (A) Except as provided in this section, and notwith234 standing any other provision of the General Laws, including the
235 Massachusetts Public Records Law, G.L. c. sixty-six and c. four,
236 section seven, clause twenty-sixth, all administrative and judicial
237 proceedings arising under this chapter shall be held privately
238 unless a public hearing is requested by the insurer, and all
239 proceedings, hearings, notices, correspondence, reports, records
240 and other information in the possession of the commissioner
241 relating to the supervision of any insurer are confidential.
242
(B) All records of the insurer and all records of the commis243 sioner concerning the insurer, so far as they pertain to or are a
244 part of the record of the proceedings under this chapter, shall be
245 and remain confidential, and shall not be subject to disclosure
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under the Massachusetts Public Records Law, G.L. c. sixty-six
and c. four, section seven, clause twenty-sixth, or any other applicable provision of the General Laws, unless the insurer requests
otherwise. Such records shall not be subject to subpoena by third
parties, unless the insurer and the commissioner consent to such
disclosure of release under subpoena.
(C) The personnel of the division shall have access to these
proceedings, hearings, notices, correspondence, reports, records
or information as permitted by the commissioner. The commissioner may open the proceedings or hearings or disclose the
notices, correspondence, reports, records or information to a
department, agency or instrumentality of this or any other state
of the United States if the commissioner determines that the
disclosure is necessary or proper for the enforcement of the laws
of this or any other state of the United States.
(D) The commissioner may open the proceedings or hearings
or make public the notices, correspondence, reports, records or
other information if the commissioner deems that it is in the best
interest of the public or in the best interest of the insurer, its
insureds, creditors or the general public.
(E) The provisions of this section shall not apply to proceedings
held pursuant to chapter one hundred and seventy-five, or sections
one hundred eighty B or C.
Section 7. An insurer placed under administrative supervision
by the commissioner may contest the order, or any part of such
order, at any time during the supervision by requesting review of
the order by the Supreme Judicial Court for Suffolk County. The
insurer must demonstrate that the action taken or proposed to
be taken by the terms of the order will not result in improving
the condition of the insurer, or result in the protection of the
insureds or the public in general. The Supreme Judicial Court for
Suffolk County shall review the action complained of in a closed
hearing and render its decision at the earliest possible date
thereafter. The court may stay the implementation of such order
of the commissioner, pending its review of such order. Notwithstanding the foregoing, filing of a petition for review of such order
shall not automatically stay the implementation of the order, or
of any of its provisions. Review of such order by the Supreme
Judicial Court for Suffolk County shall not be considered
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285 initiation of judicial proceedings for the purposes of section six
286 of chapter one hundred and seventy-five.
287
Sections. Nothing contained in this chapter shall preclude the
288 commissioner from initiating judicial proceedings to place an
289 insurer in rehabilitation or liquidation proceedings or other
290 delinquency proceedings, however designated under the General
291 Laws, regardless of whether the commissioner has previously
292 initiated administrative supervision proceedings against the
293 insurer.
294
Section 9. The commissioner may, in accordance with the
295 provisions of chapter thirty A, adopt and promulgate reasonable
296 rules and regulations necessary for the implementation of this
297 chapter.
Section 10. Notwithstanding any other provision of the
298
299 General Laws, the commissioner may meet with a supervisor
300 appointed under section four (A) of this chapter, and with the
301 attorney or other representatives of the supervisor, without the
302 presence of any other person, at the time of any proceeding or
303 during the pendency of any proceeding held under authority of
304 this chapter to carry out the commissioner’s duties under this
305 chapter or for the supervisor to carry out the supervisor’s duties
306 under this chapter.
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