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Department of the Attorney General

Honorable William C. Maiees, Clerk of the House, House of Representatives, State
House, Boston, Massachusetts 02133

Dear Sir :

You have recently transmitted to me the following Order adopted
by the House of Representatives on June 20, 1966'.

“That the Attorney General of the Commonwealth be forth-
with requested by the House of Representatives to render an
opinion to be delivered to the Speaker and the Clerk of the House
of Representatives at the earliest possible date, on the following
questions:

“1. Can the commissioner of corporations and taxation, acting
under authority of chapter sixty-four G of the General Laws, re-
quire the payment of a room occupancy excise tax on consider-
ation charged for personal occupancy of any room or building in a
city or town, when such city or town does not require a license in
accordance with sections six, twenty-three or thirty-two B of
chapter one hundred and forty of the General Laws for the pur-
pose of such use?

“2. Can said commissioner, acting under authority of said
chapter sixty-four G, make a determination whether or not a city
or town should require a license for such use as described in
question 1?”
I consider the questions individually. I quote the relevant por-

tions of St. 1966, c. 14, § 25, which inserts G. L. c. 64G, § 1:
“When used in this chapter the following words shall, unless

the context otherwise requires, have the following meaning:
“(a) ‘Hotel,’ any building used for the feeding and lodging of

guests which is conducted, controlled, managed or operated, di-
rectly or indirectly, pursuant to an inn-holder’s license issued
under the provisions of section six of chapter one hundred and
forty.
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“(b) ‘Lodging House,’ a house where lodgings are let to five or
more persons not within the second degree of kindred to the
person conducting it and which is licensed under section twenty-
three of chapter one hundred and forty.

“(c) ‘Motel,’ any building or a portion of a building, other
than a hotel or lodging house, in which persons are lodged for
hire with or without meals and which is conducted, controlled,
managed or operated, directly or indirectly, pursuant to a license
issued under the provisions of section thirty-two B of chapter one
hundred and forty.”

Since the room occupancy excise imposed by G. L. c. 64G, § 3
is “upon the transfer of occupancy of any room or rooms in a hotel,
lodging house, or motel,” the above-quoted definitions determine
when the transfer of occupancy becomes subject to taxation. It is
obvious from the plain language of these definitions that the
“hotels,” “lodging houses” and “motels” upon whose rooms the
excise may be levied are those licensed under G. L. c. 140, §§ 6, 23
and 328, respectively. An unlicensed hotel or motel cannot be said
to be “operated, directly or indirectly, pursuant to a license.” Nor
can an unlicensed lodging house be regarded as one “which is licensed
under section twenty-three of chapter one hundred and forty.”
Even if I were to assume that the Legislature did not intend to dis-
tinguish between licensed and unlicensed establishments in imposing
the tax, I am bound by the mle that tax statutes must be strictly
construed in favor of the taxpayer. Osgood v. Tax Commissioner,
235 Mass. 88, 90. “The right to tax must be found within the letter
of the law and is not to be extended by implication.” State Tax
Commission v. Gray, 340 Mass. 535, 540.

In answer to the second question, I am of opinion that the Com-
missioner has no authority under G. L. c. 64G to determine whether
a city or town should require a license for a hotel, lodging house or
motel. The provisions of G. L. c. 140, §§ 6, 23 and 328, empowering
municipalities to license hotels, lodging houses and motels appear to
be permissive rather than mandatory in nature. In any event, I
find no provision in c. 64G that even remotely confers upon the
Commissioner authority to determine whether cities and towns are
performing their licensing duties under c. 140.

Accordingly, I answer each of your questions in the negative.

Very Truly Yours,
EDWARD W. BROOKE,

Attorney General.


