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Executive Department
State House, Boston, July 27, 1966.

To the Honorable Senate and Home of Representatives :

Affirmation Law

It is estimated that Massachusetts citizens purchase 800,000
gallons per year of liquor outside the Commonwealth. Since our
state excise taxes on liquor amount to approximately $3.00 per
gallon, the Commonwealth is annually losing approximately two
and one-half million dollars because of these out-of-state purchases,
principally made in our neighboring state of New Hampshire.

Public attention recently has been focused on these revenue
losses by widespread publicity given the New Hampshire “border
traffic”, including statements made by “package store” operators
in our northern communities that their sales have dropped 15 to
18 per cent in the past six months as this “border traffic” increases.

It has recently been suggested that the number of Massachusetts
law enforcement personnel should be increased in order to cope
effectively with this illegal traffic. Since it appears that this traffic
is not carried on to any significant extent by organized criminals,
but rather by the average Massachusetts consumer who wants to
take advantage of a lower New Hampshire price, it is likely that
such an increase in law officers would be to no avail.

The only real solution to the border problem, and the one to
which the Massachusetts consumer is entitled, is to reduce, and if
possible eliminate, the price differential between liquor purchased
in New Hampshire and that purchased in the Commonwealth. The
means by which this may be accomplished can best be explained
within the context of our present filing requirements.

Under Section 25 B of Chapter 138 of the General Laws, no
brand of alcoholic beverage may be sold in Massachusetts to any
wholesaler or retailer unless a schedule has been filed by the manu-
facturer with the Alcoholic Beverages Commission and is then
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in effect. These schedules must be filed each month and are effec-
tive during the immediately following month. They include,
among other things, the price of each item of liquor to wholesalers
and the price to retailers. No brand of alcoholic beverage may
be sold to any wholesaler or retailer except at the price then in
effect under a properly filed schedule. It should be noted that
the Alcoholic Beverages Commission does not have any power
under this section to approve or disapprove the prices filed.

In a similar manner, no brand of liquor may be sold to any whole-
saler or retailer within the Commonwealth unless the manufac-
turer has filed a schedule of minimum consumer resale prices with
the Commission and such schedule is then in effect. These sched-
ules must be filed every other month and they remain in effect
during the two month period immediately following the month
of filing. No “package store” licensee may sell liquor at a price
lower than the minimum consumer resale price then in effect.

Under Section 25 C, however, the Alcoholic Beverages Com-
mission has the power to disappi ove any minimum consumer resale
price which it determines to be “excessive, inadequate or unfairly
discriminatory.” Such a provision was obviously necessary in order
to protect the interests of the consumer.

In a recent decision by the Supreme Judicial Court it was noted
that any approval or disapproval of minimum consumer prices by
the Commission had to be predicated upon substantial evidence.
It went on to note that such evidence might be relevant with re-
spect to such matters as the direct and indirect expenses reason-
ably entering into the costs incurred by ordinarily efficient retailers;
the prices at which particular branded beverages sell in adjacent
and other states, sometimes in circumstances of free or less regu-
lated competition; the various conditions within the Common-
wealth affecting particular aspects of controlling beverage prices;
the reasonableness of manufacturer’s and wholesaler’s prices and
costs and their effect upon retail prices paid by the ultimate con-
sumer; and the fairness of the beverage prices paid by the public.

Since the reasonableness of the ultimate cost of liquor to the
consumer must be determined ultimately with respect to its base
price, i.e., its price from distiller to wholesaler, we piopose that this
base price be maintained at the lowest equitable level. This could
be accomplished by enacting an “affirmation” law, similar to that
now in effect in New York.
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The attached legislation, designated Appendix A, would require
a manufacturer to file an “affirmation” every month with his “sec-
tion 25 B” schedule that he will sell his brand to Massachusetts
wholesalers during the next following month at a price no higher

THAN THE LOWEST PRICE AT WHICH HE SOLD SUCH BRAND TO ANY

WHOLESALER OR STATE LIQUOR AGENCY ANYWHERE ELSE IN THE

united states during the month immediately preceding the filing.
In determining the lowest price at which the distillers sell to the

wholesalers and agencies of other states, appropriate reductions
must be made to reflect discounts, rebates, free goods and other
such inducements. Differentials in price which make due allow-
ance for actual delivery costs and state taxes and fees, however, are
still allowed.

The attached legislation would also authorize the Commission to
perform such audits, and make such investigations and regulations
as are necessary to enforce the “affix mation” law. Any person
making a false statement in any “affirmation” would be punishable
by a fine of up to ten thousand dollars or imprisonment for up to
six months, or both, and upon conviction of such an offense the
Commission would also be able to prevent the offenders’ brand from
being sold in Massachusetts for up to three months.

The advantages of such an “affirmation” law are clear. Massa-
chusetts wholesalers would be able to pm chase their liquor stock
at a price essentially equal to that at which the monopoly states,
with their tremendous centralized purchasing power, can buy. A
comparison of the cost of liquor to Massachusetts wholesalers and
to the New Hampshire Liquor Authority, which was prepared for
me by the Chairman of the Alcoholic Beverages Commission, indi-
cates that the adoption of an “affirmation” law would lower the
cost of liquor to our wholesalers by approximately twelve million
dollars per year. When we consider that this twelve million dollar
figure was included within the normal wholesale and retail markups,
we see that Massachusetts consumers would receive the benefit of
an even larger price reduction.

The proposed legislation, furtb
effect ofproviding the Alcoholic B

more, would have the beneficial
mrages Commission with a some-

what stabilized base price upon which it could predicate its consid-
erations in determining whether or not to approve the minimum
consumer resale price of any given brand of liquor. Pursuant to
its present statutory power, the Commission would be able to ex-
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amine the reasonableness of wholesaler and retailer profit margins
and act to ensure the interest of the consumer.

The constitutionality of such a law as we here propose was up-
held earlier this year by the Supreme Court of the United States.
We might also add that the temperate use of alcohol must be en-
couraged on the part of our people. The price of liquor, however,
appears to have little, if any, demonstrable correlation with tem-
perance in the community. The real benefits to be achieved by
enactment of this bill must take precedence over any such imagined
benefits.

It is our belief that the adoption of this measure will reduce the
price of liquor to Massachusetts consumers. We shall continue to
observe closely our liquor price structure and to re-evaluate our
alcoholic beverage statutes. We shall propose whatever further
changes are necessary in order to provide the citizens of the Com-
monwealth with the full measure of relief to which they are entitled.

I respectfully urge that Your Honorable Bodies promptly approve
the legislation appended hereto and designated Appendix A.

Thirty Day Credit Law

Financial combinations of liquor retailers and liquor whole-
salers, importers or manufacturers are generally forbidden by Chap-
ter 138. One provision of Chapter 138 designed to accomplish this
end limits the extensionof credit by a liquor wholesaler to a re-
tailer unless such extension of credit is made in the usual course of
business and the period of credit does not exceed ninety days. The
wisdom of such a law is sound. There is no doubt but that it does
prevent financial combinations from springing into being to the
detriment of the public interest.

We are informed, however, that the 90-day credit period provi-
sion has proven somewhat difficult of enforcement and is imposing
an undue burden upon the wholesale liquor industry. If one whole-
saler wishes to do business with a given retailer he must present
credit terms as attractive as those offered by his competitors.
This in effect means credit must be extended for ninety days and
this in turn has led to extremely high outstanding balances being
owed the liquor wholesalers. We are informed that Massachusetts
is the only State in the Union with a ninety day extension of credit
in the alcoholic beverages industry, that some states have a strict
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“cash” law, and that almost every other state has a maximum
credit period of thirty days. Furthermore, the federal liquor laws,
which remain in effect unless superseded by state law, allow the
extension of such credit for a maximum period of thirty days.

We are further informed that our present “ninety-day” law is
the prime contributing factor to the high “bad debt” loss rate to
which Massachusetts wholesalers are exposed. This loss rate is
2Yi times the national average.

The attached legislation, designated Appendix B, would de-
crease the present 90-day credit period for liquor sales in Massa-
chusetts to 30 days. This change would be most beneficial in that
it would reflect a sounder business relationship between wholesalers
and retailers. The proposed legislation is modeled after the 30-
day credit law presently in effect in our neighboring State of
Connecticut.

In order to avoid any undue hardship being worked upon the re-
tail segments of the liquor industry, the proposed law provides that
it shall not go into effect until the twelfth month after the effective
date of the law. This would essentially provide al2 month period
during which those liquor retailers with high outstanding balances
on the 90-day period could pay them off and conform to the new
30-day credit period.

I respectfully submit this attached legislation, designated Ap-
pendix B, for your prompt approval.

Respectfully submitted,

JOHN A. YOLPE,
Governor of the Commonwealth.



HOUSE No. 3911. [July6

«

In the Year One Thousand Nine Hundred and Sixty-Six.

An Act eliminating discrimination against and disadvantage

OF MASSACHUSETTS CONSUMERS OP ALCOHOLIC BEVERAGES.

1 Chapter 138 of the General Laws is hereby amended by in-
-2 serting after section 25C the following section:
3 Section 25D. (a) There shall be filed with and when filed
4 shall be deemed part of the schedule filed for a brand of alco-
-5 holic beverage pursuant to section twenty-five B an affirma-
-6 tion duly verified by the owner of such brand of alcoholic
7 beverage, or by the wholesaler designated as agent for the pur-
-8 pose of filing such schedule if the owner of the brand of alco-
-9 holic beverage is not licensed by the commission, that the bottle

10 and case price of alcoholic beverages to wholesalers set forth in
11 such schedule is no higher than the lowest price at which such
12 item of alcoholic beverage was sold by such brand owner or
13 such wholesaler designated as agent, or any related person, to
14 any wholesaler anywhere in any other state of the United
15 States or in the District of Columbia, or to any state (or state
16 agency) which owns and operates retail alcoholic beverage
17 stores, at any time during the calendar month immediately pre-
-18 ceding the month in which such schedule is filed. As used in
19 this paragraph, the term “related person” shall mean any per-
-20 son (1) in the business of which such brand owner or whole-
-21 saler designated as agent has an interest, direct or indirect, by
22 stock or other security ownership, as lender or lienor, or by
23 interlocking directors or officers, or (2) the exclusive, principal
24 or substantial business of which is the sale of a brand or brands
25 of alcoholic beverages purchased from such brand owner or
26 wholesaler designated as agent, or (3) which has an exclusive
27 franchise or contract to sell such brand or brands.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

Appendix A.
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28 (6) There shall be filed with and when filed shall be deemed
29 part of any other schedule filed for a brand of alcoholic beverage
30 pursuant to section twenty-five B an affirmation duly verified
31 by the person filing such schedule that the bottle and case price
32 of alcoholic beverages to wholesalers set forth in such schedule
33 is no higher than the lowest price at which such item of alco-
-34 holic beverage was sold by such person to any wholesaler any-
-35 where in any other state of the United States or in the District
36 of Columbia, or to any state (or state agency) which owns and
37 operates retail alcoholic beverage stores, at any time during
38 the calendar month immediately preceding the month in which
39 such schedule is filed.
40 (c) In the event an affirmation with respect to any item of
41 alcoholic beverage is not filed within the time provided by this
42 section, any schedule for which such affirmation is required
43 shall be deemed invalid with respect to such item of alcoholic
44 beverage, and no such item may be sold to or purchased by
45 any wholesaler or retailer during the period covered by any
46 such schedule; provided however that the commission, in
47 writing, may, for good cause shown and for reasons not in-
-48 consistent with the purposes of this section and under such
49 terms and conditions as it may deem necessary, allow any
50 schedule which is otherwise sufficient to be deemed valid with
51 respect to items of alcoholic beverage for which no affirmation
52 has been filed within the time provided by this section.
53 (d) In determining the lowest price for which any item of
54 alcoholic beverage was sold in any other state or in the District
55 of Columbia, or to any state (or state agency) which owns and
56 operates retail alcoholic beverage stores, appropriate rcduc-
-57 tions shall be made to reflect all discounts in excess of those to
58 be in effect under such schedule, and all rebates, free goods,
59 allowances and other inducements of any kind whatsoever
60 offered or given to any such wholesaler, or state (or state
61 agency), as the case may be, purchasing such item in such other
62 state or in the District of Columbia; provided that nothing
63 contained in subsections (a) and (b) shall prevent differentials
64 in price which make only due allowance for differences in state
65 taxes and fees, and in the actual cost of delivery. As used in
66 this subsection, the term “state taxes or fees” shall mean the
67 excise taxes imposed or the fees required by any state or the
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District of Columbia upon or based upon the gallon of alcoholic
beverages, and the term “gallon” shall mean one hundred
twenty-eight fluid ounces.

68
69
70
71 (e) Notwithstanding and in lieu of any other penalty pro-

vided in any other provisions of this chapter, any person who
makes a false statement in any affirmation made and filed pur-
suant to subsections (a) or (b) shall be guilty of a misdemeanor,
and upon conviction thereof shall be punishable by a fine of
not more than ten thousand dollars or by imprisonment for a
term of not more than six months or by both such fine and im-
prisonment. Every affirmation made and filed pursuant
subsections (a) or (b) shall be deemed to have been made in
every county in this commonwealth in which the brand of
alcoholic beverage is offered for sale under the terms of said
schedule. The attorney general or any district attorney may
prosecute any person charged with the commission of a viola-
tion of this paragraph.

72
73
74
75

76
77
78
79
80
81
82
83
84

(/) Upon final judgment of conviction of violation of sub-
section (e) of any person after appeal, or in the event no appeal
is taken, upon the expiration of the time during which an ap-
peal could have been taken, the commission may refuse to
accept for period of months not exceeding three calendar
months any affirmation required to be filed by such person.

85
86
87
88
89
90

(; g ) The commission is hereby authorized and empowered
to carry on such investigations and to audit the books and
accounts of such licensees under this chapter as it may deem
necessary for clarifying, carrying out, enforcing and preventing
violation of all and any provisions of this section.

91
92
93
94
95

(h) The commission may make such rules and regulations
as shall be appropriate to carry out the purposes of this section.
For the purpose of this section alcoholic beverages shall not in-
clude wines and malt beverages.

96
97
98
99

( i) The provisions of this section are severable and if any
of its provisions shall be held unconstitutional or invalid by
any court of competent jurisdiction, the decision of such court
shall not affect or impair any of the remaining provisons.

100
101
102
103
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In the Year One Thousand Nine Hundred and Sixty-Six.

An Act modifying the credit laws of the commonwealth
PERTAINING TO THE PURCHASE AND SALE OF ALCOHOLIC LIQUORS
FOR RESALE.

1 Section 1. Section 25 of chapter 138 of the General Laws
2 is hereby amended by striking out the first paragraph and insert-
-3 ing in place thereof the following four paragraphs:
4 It shall be unlawful for any licensee under section twelve or
5 fifteen to lend or borrow money, directly or indirectly, to or from
6 any manufacturer, wholesaler or importer of alcoholic bever-
-7 ages, and for any such manufacturer, wholesaler or importer to
8 lend or borrow money, directly or indirectly, to or from any such
9 licensee.

10 It shall be unlawful for any such licensee to receive credit, di-
ll rectly or indirectly, from any such manufacturer, wholesaler or
12 importer and for any such manufacturer, wholesaler or importer
13 to extend credit, directly or indirectly, to any such licensee,
14 unless such receipt or extension of credit is made in the usual
15 course of business and the period of credit does not exceed thirty
16 days. Said period of credit shall be calculated as the time
17 elapsing between the date of receipt of the alcoholic beverages
18 by such licensee and the date of his full legal discharge from all
19 indebtedness arising from his purchase of said beverages. If any
20 such licensee does not fully discharge his indebtedness arising
21 from the purchase of alcoholic beverages within said thirty day
22 period, his delinquency shall be reported within five days there-
-23 after to the commission by the manufacturer, wholesaler or im-
-24 porter from whom said beverages were purchased. Such report
25 shall include the name and address of such delinquent licensee,

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

Appendix B.
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26 together with the date of delivery of the alcoholic beverages and
27 the amount of such delinquency. The commission shall post the
28 name and address of each delinquent licensee in a public delin-
-29 quent book immediately upon receipt of such notice, and such
30 posting shall constitute notice to all licensees of the fact of de-
ll linquency. Upon the legal discharge of the indebtedness of any
32 delinquent licensee, the manufacturer, wholesaler or importer
33 to whom payment is made shall forthwith notify the commis-
-34 sion in writing of the fact of such payment, and upon receipt of
35 such notice the commission shall remove the name of the licensee
36 so posted from the public delinquent book. The commission,
37 upon the posting or removal of a licensee’s name and address in
38 or from the public delinquent book, shall forthwith notify the
39 Massachusetts Wine and Spirits Wholesalers Association in
40 writing of such fact. No such licensee shall purchase alcoholic
41 beverages, either on credit or for cash or its equivalent, and no
42 manufacturer, wdiolesaler or importer shall sell alcoholic bever-
-43 ages to any such licensee during the time said licensee’s name is
44 posted in the public delinquent bock.
45 It shall be unlawful for any such manufacturer, wholesaler or
46 importer to acquire, retain or own, directly or indirectly, any
47 interest in the business of any licensee under section twelve or
48 fifteen.
49 The commission may revoke the license of any licensee who in
50 its opinion is violating this section or participating in such a
51 violation.

1 Section 2. This act shall take effect one year from the date
2 of its enactment.
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